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Dear Mr. Drainville: 


I have the honour to submit to you and to the Select Committee the Summary Report 
from the Conference on Ontario in Confederation which was held at Hart House, 
University of Toronto, on October 17, 18 and 19, 1991. This document includes the 
reports of the workshops which took place during the Conference, which in turn 
contain the essence of the advice, concerns and recommendations to the Select 
Committee from the 130 delegates in attendance. 


In reading this report, it will become clear to the Select Committee that many 
delegates feel strongly that the Conference worked well as a means of consulting a 
broad cross-section of individuals on constitutional issues and that the process should 
continue. The Select Committee should therefore address this issue and if they 
conclude that additional conferences on constitutional issues would continue to be 
helpful to the consultative process, then a method should be devised to ensure 
participation from as many sectors of the Ontario community as possible. 


Youfs vary truly, 


Hugh K.N. Mackenzie 
Facilitator, 


Conference on Ontario 
in Confederation 
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l. Introduction 


The mandate of the Select Committee on Ontario in Confederation is to seek 
input from a broad cross-section of Ontario citizens on constitutional issues affecting 
this province and our nation. 


In fulfilling this mandate the Select Committee chose to develop and implement 
a consultative process with individuals and groups from across Ontario. One important 
component of this process was a three day Conference on Ontario in Confederation. 
The goal of the Conference was to seek input from individuals representative of the 
diversity of Ontarians, to focus on specific issues affecting Ontario’s future role in 
Canada and to indicate in which areas consensus might be possible. The Conference 
also provided an opportunity for people of different interests, beliefs and backgrounds 
and with varied agendas to come together to talk and to listen to each other. 


This Report details how the Conference was organized and summarizes the 
discussions that took place. The primary purpose of the Conference was to assist the 
Select Committee in making effective and innovative recommendations to the 
Legislature. 


The Ontario in Confederation Conference took place October 17 - 19, 1991 in 
Hart House on the grounds of the University of Toronto with some of the workshops 
held in the Legislative Building at Queen’s Park. It was chaired by Dennis Drainville, 
MPP, who is also the Chair of the Select Committee on Ontario in Confederation. 


ll. The Conference 
A. Delegates 


To ensure fair and effective representation from across Ontario, the Select 
Committee agreed upon a comprehensive selection process. A total of 130 delegates 
were invited to the Conference from the following categories: 


* 12 members of the Select Committee 

* 5 members from each Party Caucus 

* 20 delegates nominated by each Party 

* 43 delegates nominated by special interest groups and selected by the Select 
Committee 


The 43 delegates named by the Select Committee were chosen as follows: 


* Advisory Councils such as the Ontario Advisory Council on Disability Issues, 
and the Premiers Councils on Economy and Health were each invited to put 
forward five names, which were added to the pool of potential delegates. 


* Similarly, approximately 60 special interest groups were invited to put forward 
five names each. 


* Names were selected from the lists of groups and individuals who had earlier 
made presentations to the Select Committee. 


* Also included were names of individuals who have shown a particular interest 
in issues relating to Constitutional reform. 


This pool of names was put forward to the Sub-Committee of the Select 
Committee for consideration. 


The Select Committee made every effort to ensure fair and equitable 
representation based on ethnicity, gender, geography, age and special interests. The 
Sub-Committee was especially conscientious in ensuring that aboriginal people were 
well represented both as delegates and observers. 


B. Observers 


Representatives from across Canada were invited to participate in the 
Conference as observers. An invitation went to each of the ten provinces and two 
territories, to the Federal Government, the three national political parties and to four 
national aboriginal groups - the Assembly of First Nations, the Native Council of 
Canada, Inuit Tapirisat of Canada, and the Metis National Council. 


A total of 13 observers attended the Conference representing: 


- The Government of Canada; 

- The provinces of Alberta, British Columbia, Manitoba, Ontario, 
Prince Edward Island, Quebec and Saskatchewan; 

- Liberal Party of Canada; 

- New Democratic Party of Canada; 

- Progressive Conservative Party of Canada; 

- Assembly of First Nations; 

- Native Council of Canada. 


C. Planning Group 


A planning group was developed to give advice on the Conference program and 
content. This group was made up of Conference delegates and met prior to and 
during the Conference. The members of the Planning Group were as follows: 


- John English 

- Dianne Haskett 

- Jean Tanguay 

- Peter Woolstencroft 


D. Program 


Extensive consultation and discussion took place regarding format and content 
for the Conference. An important goal was to encourage as much open discussion 
as possible while focusing on specific constitutional issues. Because of the serious 
nature of the topics and the emotional impact of many of the opinions and arguments 
expressed, the two-day Conference proved a challenging and memorable experience 
for organizers, participants and those who observed the proceedings either live or by 
way of television broadcasts. 


On Thursday evening, October 17, the Conference was opened by Dennis 
Drainville, MPP and Chair of the Select Committee on Ontario in Confederation. 
Following a 20 minute video highlighting a cross section of presentations made to the 
Committee during earlier hearings across the province, Ontario Premier Bob Rae 
delivered the Conference’s keynote address. The premier outlined to delegates 
assembled in the Great Hall of Hart House his own personal perspective on 
constitutional reform and his sense of some of the key issues and what they mean to 
Ontario. The evening ended with a short orientation for the following day’s workshops 
and a reception for the Conference participants. 

Friday, October 18 began with a brief session to outline the format of the day 
and delegates then moved into their morning workshops. Each delegate had pre- 
selected two topics he or she would like to participate in, and the majority of delegates 
received their first choices. 

The workshop topics were as follows: 

1. Fundamental Characteristics and Values of Canada 

2. Charter of Rights and Freedoms 

3. Aboriginal Issues 

4. Constitutional Change and the Economy 

5. Quebec’s Future in Canada 

6. Division of Powers 

7. National Institutions and the Political System 


8. Process of Constitutional Reform 


The Legislative Research Service staff developed detailed background 
information on each topic and this was delivered to each delegate prior to the 
Conference. Discussion was not limited to the backgrounder but the material served 
as a catalyst and helped focus deliberations and opinions on the complex Conference 
topics. 


It was determined that in order to obtain the maximum results from the 
workshop sessions, professional facilitators would be required to assist the delegates 
in their discussions. 


The process for the workshops was deliberately kept simple and consistent for 
each topic. 


Where are we? - An overview discussion of the current 
situation. 
Where do we want to go? - A discussion of various ideas 


and concerns. 


How do we get there? - What actions or changes are 
required to address the ideas 
and concerns expressed? 


The facilitators led the workshop participants through the process while keeping 
as much as possible to the topic area. 


A member of the Legislative Research Service was designated as recorder for 
each workshop and as a partner to the facilitator. It was the responsibility of the 
recorder, working closely with the facilitator and delegate chosen by the workshop to 
act as reporter, to pull together into a short, written report the ideas, thoughts and 
points of consensus and contention from the workshop. 


Simultaneous translation (French/English) was provided in all workshop topics 
and plenary sessions. As well, all Conference materials were available in English and 
French. Interpretation for the hearing impaired was provided upon request and was 
utilized by two delegates. 


After a short lunch break the delegates returned to workshops for the afternoon 
but each addressed a topic different from the morning session. 


That evening after a dinner in the Great Hall of Hart House, Mr. Murray Elston, 
Interim Leader of the Ontario Liberal Party, and Mr. Michael Harris, Leader of the 
Ontario Progressive Conservative Party, spoke to the delegates. Following the 
speeches a panel of five delegates outlined their personal views and priorities for 
constitutional change. The discussion was then opened to all delegates and a lively 
exchange of views and ideas resulted. 


On Saturday, October 19, the final day of the Conference, the designated 
delegates/reporters from each workshop presented a report on the points of consensus 
and contention their group had discussed. These reports were followed by an open 
discussion in which delegates expressed their conclusions and opinions on the issues 
before the Conference. The Conference concluded at noon. 


= Media 


Extensive media relations services were carried out in the weeks leading up to 
the Conference and throughout the three-day session. A media conference was held 
three weeks prior to the event to inform the media (specifically the members of the 
Ontario Legislative Press Gallery) of plans for the Conference, how delegates were 
being selected and the kinds of topics which would be addressed. At all times, 
Committee spokespeople underlined the message that the Conference was important 
but was one step in the whole consultative process that would lead to the Select 
Committee’s report to the Legislature. Extensive and very positive media coverage 
resulted from the Conference, primarily within Ontario but elsewhere across the country 
as well. 


The Select Committee wanted to guarantee media accessibility to all aspects of 
the Conference and the broadcast media’s specific needs were considered in the 
agenda and choice of sites for the Conference and workshops. The Legislature’s 
Broadcast Services Branch, which had considerable experience in providing broadcast 
coverage of the Committee’s public hearings across the province, provided expertise 
in the pre-Conference arrangements and arranged live broadcasts via the designated 
legislative cable channel of all of the plenary sessions and some of the workshops. 


lll. Presentations to the Conference 
A. Speech by Ontario Premier Bob Rae 


The purpose of my remarks today is not to deliver a partisan address or to set 
out an agenda on behalf of the government with respect to the Constitution. There 
are lots of other times and places when | can do that. | do not intend to abuse the 
invitation given to me by all members of the Select Committee, representing the three 
parties in the Legislature. 


What | would like to do instead is try to present to everyone my own personal 
sense of the extent of the challenge and the frame of mind with which | enter into 
these discussions and with which | think all of us should enter into this discussion. 
We have a period of time during which we have been putting forward a variety of 
positions. Indeed governments, interest groups and representatives of a variety of 
Canadians have spent the last year since the collapse of the Meech Lake Accord 
putting forward positions. 


We are now into a very different phase. The first thing | want to say to all of 
you is that if we enter this next phase simply sticking to our positions and putting them 
forward, we will not advance as far as we need to. Over the next few months we are 
all going to have to move from our stated positions and from our preferred expressions 
of grievance or concern to a recognition that the finding of a consensus requires a 
capacity to listen and to understand what others are saying. 


Ontario has always played a critical balancing role in this national discussion. 
We should not make the mistake of confusing our views or our experience with the 
national experience, nor should we make the mistake of thinking we speak uniquely 
for the whole country, which would be a very serious mistake, nor should we make the 
mistake of assuming that other parts of the country are regions and we are Canada. 
If you travel around Canada, no attitude is more offensive or less likely to achieve 
national unity than that expression of Ontario opinion. 


But we do have, it seems to me, an important perspective to bring, as well as 
an important attitude that historically has been of enormous importance. First of all, 
let's look at the makeup of the province. We are a province of English and French, 
of native and non-native, of people from all over the world who have made this their 
home. We have a particular experience of discrimination. We have an enormous 
Stake in unity and the country working together and we have a particular history which 
allows us to understand something of the concerns of the different parts of the country. 


You do not have to leave Ontario to understand what regional grievance is all 
about. You do not have to leave Ontario to know that there are parts of our own 
province that feel left out and where unemployment has hit harder than in other parts. 
In fact, | said to Premier Wells the other day, "there are parts of my province which 
have rates of unemployment just as high as they are in your own." That is part of the 
Ontario experience. 


We are not the universally rich, fat-cat, Anglo world which is sometimes the view 
of the old Ontario. That is not what we are as a province. We never really were, but 
that certainly is not what we are today. Look around you at the diversity, the range 
of experience and the views of the young and old. 


This is the face of Ontario; not all of it, and certainly, as Dennis has said, there 
is no sense that this group more than any other somehow is uniquely representative. 
It is not because it is a perfectly representative sample but because it is an effort for 
us to allow people to genuinely participate in helping us to set an agenda and in 
helping us to find a way through what is the most difficult crisis we have faced as a 
country since Confederation. 


The biggest enemy we have today in Ontario with respect to the Constitution 
is complacency. It is quite understandable because there are so many other issues 
out there that grab and reach because the economic changes going on are so 
profound. But | want to say to all of you, the constitutional challenge facing us is real. 
It is not some synthetic concoction invented by one group of politicians for another. 
It is real, it faces us and we must be constructive in finding a way through it. 


| have said in the Legislature, and | think | can say it here, that there are some 
central elements required for us to achieve a national consensus, a Canadian 
consensus. We are going to have to recognize, first of all, the importance of making 
the Constitution ours. For so long in our history the Constitution was not really ours. 
It was stuck somewhere in the mid-Atlantic. It did not really belong to us. It was not 
a popular document. It was a document that described the division of powers between 
the federal government and the provincial government. It was an act of the British 
Parliament. 


We went through a process for years -- in 1927 and 1936 and 1948 and 
through the 1950s and the Fulton-Favreau formula, and through all the formulas that 
took place in the 1960s, the Victoria Conference and the great repatriation struggle. 
Initially we were simply trying to bring the Constitution to Canada to begin the process 
of making it a Canadian Constitution that belonged to the people of Canada. That 
process has not yet been completed. 


We are still building the nation. We are still building a Constitution which 
reflects our nationhood. That is the historic process we are engaged in. We have not 
completed that task. We never will complete it altogether because the Constitution will 
always be there to reflect. But it is important for us to recognize that the step we 
must take soon is a critical expression of our reaching an understanding about what 
Canada is. 


On n’a pas de choix. Vous savez, ce n’est pas une question privee ou une 
question privilegiee ou une question qui est reservee a une certaine minorite ou a 
certains gens, a certains groupes, a certains politciens. Le Canada est en balance - 
ce n'est pas ma definition personnelle du Canada - mais l'existence meme et l’avenier 
meme du pays. 


Il faut comprendre que c’est ca qui est en question. Le plus grand ennemi que 
nous avons a present c'est la complaisance, et le deuxieme ennemi que nous avons 
c'est le desespoir, un desespoir qui sort d’une realite: que nous avons essaye de faire 
des amendements a la constitution et qu'on n’a pas reussi. Et avec l’echec, il n’est 
pas question que la defaite du Lac Meech, c'etait un echec pour le pays. L’echec est 
quelque chose qui peut avoir un effet sur une personne ou sur un pays. Une partie 
de ce que nous faisons psychologiquement comme pays, comme citoyens, c’est guerir 
de cet echec et voir que nous devons nous ramasser et essayer de faire l'effort 
d'apprendre quelque chose de l'effort qui n’a pas reussi, et encore faire le travail 
necessaire. 


Je dis que d'abord cet element est essentiel. La notion, la preparation 
psychologique du pays, d’une realite qui est devant nous, nous ne pouvons pas eviter 
cette realite. On ne peut pas dire: <Eh bien, ce n’est pas important>, ou dire comme 
ceux qui disent: <Ben, oublions la constitution, Il n’y a rien qu'on puisse faire.> On ne 
peut pas dire ca. 


We do not have the luxury of saying to ourselves, "If we forget about it, it will 
go away." We do not have the luxury of saying, "People in Quebec are only kidding," 
nor do we have the luxury of confrontation. All you have to do is look around the 
world, a worid that truly is global, in which people truly are sharing an experience. 
Through television, through communication and through experience, it does not take 
very long for us to see what is happening in different parts of the world. We cannot 
take Canada for granted. We cannot assume that either the world somehow owes us 
a living or that we do not have to work to make this country work, to make it happen, 
to make it grow. It is going to take real work, real trust and a recognition that there 
is going to have to be give and take. We are going to have to move off fixed 
positions in order to get to some common ground. 


The second thing | think is crucial is to recognize that, despite it all, Canada 
makes sense; there is a degree of inevitability about Canada that should help us to 
find a solution. It was not an accident that we came together in 1867. It was an act 
of deliberate national will by leaders who were prepared to give up some ground and 
by populations who were able to participate and see the advantage of the 
arrangements that were arrived at. They were partly commercial. Part of what 
created Canada was a need for people to pool their debts, an experience with which 
| can readily identify now as the Premier of the province. That is part of the reality 
of what led to the creation of the country. 


But there was also a vision that was always based on generosity at its best and 
the sense of building stronger links and stronger ties and the sense that in a true 
federation, the association between the different parts of Canada require give and take. 
The country was highly centralized at one point during wartime and much more 
decentralized at other times. There has not been one pattern all the way through the 
country’s history. We have demonstrated the flexibility to get out of difficulties and 
crisis. We must demonstrate that flexibility again. 


When | say there is a certain inevitability about Canada, | do not mean it at all 
in the sense that we can take it for granted. | mean those who say, for example - 
and in particular | am speaking of those in Quebec who argue for independence - that 
you can have something called sovereignty which would be virtually complete in terms 
of independence and association and not recognize that as soon as you Say 
"association" and as soon as you recognize the need for common institutions, you 
essentially recognize that sovereignties will be limited and that there cannot be 
sovereignties that are absolute. 


Let’s look at the reality. You say, "Okay, the thing about Canada is that if we 
didn’t exist, we’d end up having to create it right away," because the associations 
themselves would lead to common institutions; the common institutions on the 
economic side would lead to common institutions on the social side and the political 
side. It is the way of the world; it is the way it has taken place in other parts of the 
world; it is the way sovereignties have been limited in Europe; it is the natural 
extension of what happens when you decide there is sufficient common interest and 
history to create an association. 


That is the reality of Canada. It cannot be based on a view that denies the 
existence of minorities or denies the fact that people have different personalities, their 
own character and their own rights to exist and to express themselves in a way that 
takes away nothing from oneself. We are not a homogeneous culture; we never will 
be, we never have been, we never can be. People who say, "I'd like it to be the way 
it was" - it never was like that. Anybody who thinks you can pursue a dream which 
denies the reality of other people’s experience is pursuing a path of true folly. 
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That is why | have no trouble and have never had any trouble saying | accept 
the reality of Quebec as a distinct society. It does not take anything away from me. 
If you do not think that is true, go there, spend a week, come back immersed in the 
French language and French culture and tell me that does not represent a society that 
is distinct within Canada. We can argue, we can debate, and one of the things we 
need to discuss is how that should be expressed in the Constitution and what its 
implications are for one thing or another. But to argue that Quebec does not have a 
strong basis of sociological reality in the country is, | think, an argument worth having. 
It is certainly one that | do not mind trying to persuade people about. 


Economic union makes sense. | have argued and | feel very strongly that social 
union makes sense to build those institutions together. Distinctiveness makes sense. 
Recognizing the historic reconciliation in Canada between native and non-native people 
makes so much sense. It is such a part of our experience, such a part of what our 
history is really all about as we recapture and rediscover that history. This in the 
Ontario experience and it is also the Canadian experience; our sensitivity to regions, 
Our Capacity to listen to what other in other parts of the country are saying, our 
Capacity to understand the extent of grievance in western Canada; not to reject it but 
to see it, to listen to it and to try to figure out how we can reform institutions so they 
work better. It is very exciting. It is not given to very many countries, the capacity 
to create some new institutions and to say we have the ability to make institutional 
change. 


That is why | say the country, Canada, needs this process to succeed and we 
need it to convince ourselves and to show ourselves that we can set our minds to a 
task as a nation, complete that task successfully and say to ourselves, "There, we 
started something, we faced the crisis, we have gone through the crisis, we have 
achieved some balance." It will not be perfect, not everybody will be happy, but to 
have pulled it off and to have succeeded in doing it will be a great achievement for 
the country. 


Its impact will be felt in other ways and this is where | want to close. The 
impact of being able to succeed will be felt in other parts of our national life. If we 
can succeed with this, there are other areas in which we can succeed as well. | 
profoundly believe that one of the things the country has to find deep in its soul is the 
sense that it can get it right, that it can do it and do it right and accomplish it, and 
not continue to say we cannot do it and we will not do it and we have not done it and 
it has not worked - the dyspepsia that has become a substitute for national self- 
confidence. 


| think we have a contribution to make here in this room. This is a unique 
gathering. It is based on a feeling emerging from the committee - as | saw tit, 
watching the committee’s actions and reading its transcripts and talking to its members 
- that we needed to try to find some other ways of involving people, not just people 
giving a little speech in the presentation and a point of view, but the next stage of 
saying, "Let's go through some of the questions; let's take people through the difficult 
issues that are going to be faced and that are being faced by all of us." 


11 


The questions on the sheets, in the workshops and in the background papers 
are precisely the same questions faced by premiers and ministers and others when 
they get together, and we do not have any answers that are notoriously better or more 
finely crafted. Certainly my opposition colleagues will agree with that and, | think, the 
sense that there is no monopoly of wisdom among elected people about what can and 
cannot be done. Give people the chance to discuss and to see the tradeoffs, to see 
that there are balances that have to be struck and compromises that have to be made 
and | honestly believe this is as effective a way as any to build the national 
consensus. 


The path ahead is not entirely clear. in fact, after February, it is sort of like 
those maps the Europeans used to have in the 16th and 17th centuries where there 
were whole sections known as terra incognita. There were dragons and all sorts of 
beasts out there and we did not know quite what they were going to do. The federal 
government has not yet told us exactly what the process is and we are still arguing 
about the process. 


| have argued and continue to argue that we need to have some kind of 
constituent assembly to deal with the proposals that are going to be coming from the 
federal committee. Some are arguing in favour of a referendum; others are arguing 
in favour of simply going back to the provinces and having the traditional debate in the 
Legislature and getting it through quickly. There are all sorts of proposals on the table 
as to how we should produce the reforms that are going to be necessary. 


The critical point is that we are building a country. You are as entitled to 
participate in building this country as anyone else, and we do not have an endless 
amount of time to do it. 


Some people have heard me use this analogy before and | hope you will forgive 
me if | use it again: | once had a teacher who talked about linguistic philosophy as a 
discipline, and he did not have a very high regard for it - he was a philosopher - and 
he explained why. He had glasses. He said, "Well, | have glasses, and every once 
in a while | like to clean my glasses and then | put them back on. | don’t spend my 
life cleaning my glasses. | clean them every once in a while, | put them back on and 
then | get to work." 


The analogy came to me over time. As a nation, we have been cleaning our 
glasses for the last 25 years. We do not have a whole lot more time. The world is 
going on very quickly. The Berlin Wall has come down. The world is changing all 
around us and here we are trying to argue about process and what the country and 
the Constitution will look like. It is important. It has to be done. 
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But my friends, there is work to be done and this is the year in which we must 
do it. | am delighted that you are all here to participate in this process, to take part 
in it, to make it happen, to make it work. | can tell you that your views and the views 
that are expressed here, les points de vue qui sont exprimes ici ce soir, demain, tout 
le week-end, les discussions et les rapports qui viendront de cette discussion sont un 
element tres important dans la discussion nationale et dans la creation d’un consensus 
canadien. 


Je vous salue tous pour le travail que vous allez faire. Je vous remercie tous 
d'etre venu ici pour nous aider dans ce travail. Disons tous une petite priere pour 
notre cher Canada. 


Merci beaucoup. Thank you very much. 
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B. Speech by Mr. Murrary Elston, MPP 
Interim Leader, Ontario Liberal Party 


| thought it was important for us, as politicians, to sit back and observe this 
round of the debate, because | felt so many people had too much to say, had 
negotiated and bargained too much on behalf of people who had not had a voice 
before at any table. 


| was sceptical about how well this forum would work, but when | talked in the 
Legislative Assembly on September 26 about the good will, | feel | was making an 
observation which has, in some way, come true this weekend. That there is a longing 
for all of us to ensure that our nation survives | think is quite clear. That there is a 
solution to our problem is not clear. 


| have spoken to Premier Bob Rae as well as other people about the 
constitutional debate. | maintain that what we have to do is speak in terms of 
accommodation of every person in this country who lives and has lived here or who 
has come here to live in peace and harmony, and in a way which adorns their 
individualism and adds to the greater total of all our existences; that we continue to 
talk about providing an accommodation so that maybe then we can get on with 
building a nation instead of creating one piece against another; that if we think in 
terms of our building exercises, like that of constructing a home, perhaps that would 
instruct us as to how we may find the secret of our future endeavour. 


We have in our history many common threads of great and strong foundation. 
We have in our minds aspirations for ourselves and for our children which express so 
many common desires. Let’s enumerate them. Let’s use those as a foundation upon 
which we can build our home, not a home that is closed to any who want to come in 
but that is open and accessible and accommodating to all people, wherever they 
choose to live and in whatever manner they choose to pursue their lives. 


Home is in some ways a lot like Canada. We all must have the enjoyment of 
some common features. If you follow the analogy just a little bit more, we can all join 
together in the living room or the kitchen or the dining room where we all must come 
together and share our collective sense of nationhood. But like a home, each person 
may have his own room, each area may provide an individual with his own living 
space, with his own personal accommodation in which he can express an individualism 
that is full and complete. | have not been able to think fully enough to complete my 
analogy, but | keep thinking of it in terms of constructing this accommodation for all 
of us who are here. We should not be looking to exclude anyone or think that 
because our room to serve our needs must look like this, some other must lose some 
part of his own self-expression and individualism. 
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| think it is clear that there is room in the Canadian nation to construct such a 
home. It think it is clear that there is room in the hearts of the people who are here 
to construct such a nation. | am humbled by that because | did not think it might 
come so quickly to a group of people who were brought together so suddenly and, 
quite honestly, without explanation as to why you were chosen to be here. 


While we look at building this new Canada, this new accommodation for a nation 
not yet wholly formulated in our mind’s eye, let’s not just build a home that is 
constructed to accommodate the views of Ontario. That there are other visions of this 
nation is clear. That there are needs to come together to form this great new nation 
with other people from other areas is clear. While you begin the process here, this 
is not an end but one step towards a new Canada. 


| am here because | happen to be the leader of a political party. It is a 
privilege for me to speak to you because you have been brought together as a group 
of representative Ontarians with people from other parts of Canada to sit and think 
about what Canada should look like, not yesterday, not today, but tomorrow. 


We must not focus our attention on yesterday's problems, today’s 
preoccupations, but struggle to find the secret to curing tomorrow’s needs. We cannot 
allow ourselves to be locked in all the problems of today and develop a structure that 
does not move us forward to provide the types of accommodations that will allow our 
children and our grandchildren to feel comfortable in the home we have built. 


The next state in our thinking has to be that whatever arrangements are worked 
to the best of every person who resides in our great country, we cannot say that it is 
forever finished; that there will continue to be renovations to our new home, that there 
will be continuing evolution in our new home as our family grows and expands and as 
our society needs to address the new stresses we find ourselves under. 


Do not think we have the final word, because we will grow in a way which you 
and | cannot yet understand. That is why the task for me is so formidable and why 
your attendance here is such a laudatory thing for me. 


When we develop the final product we must understand more than ever that 
whatever we write on paper provides all in Canada with accommodations that allow 
them to do what they as individuals wish to do. In the end it will not be the paper 
and the words which are tested by their relevancy, but the actions of the governments 
and of the people who have worked with those words placed on those papers. 


The Constitution by itself will not guarantee that we will have anything if there 
is not the will to deliver the things our people will need. There will be nothing if the 
test is not met by the institutions we construct so that they remain relevant to solving 
the problems that arise on a day-to-day basis. 


| do not know, in the end, what will come of all this discussion. | know that | 
am impressed by what has occurred in the first day, by what the Premier has said last 
night, and | am sure you will have been invigorated in your discussion of Canada as 
you go back to your very own communities and as you share some of the thoughts 
that have come to you anew from people with whom you have never spoken before, 
in some cases with representatives of nations with whom you have never 
communicated before. 


It is my hope - it is, in a way, my prayer - that this beginning will take us to a 
level of discussion in Ontario and Canada that can forget the sense of having to trade 
away certain things to accommodate others, that the compromise has to be made 
about that which prevents people from remaining what they are, that we will find this 
to be the development of our home in a common sense that allows us to be who we 
are and who we want to be. 


| do not know how much time it will take us, but it has taken us over 100 years 
to bring us this far. We have joined the debate at this time. Others joined the debate 
before us and there has been recited time and again the dates of importance of our 
constitutional evolution. | suspect, although there may be a detail of some sort about 
this meeting, that October 18, 1991, will not be one of those dates that history 
teachers will teach any of their students in the decades ahead of us. But October 18, 
1991 is an important step where the debate was joined not just by politicians, not just 
by those of us who sit around and discuss this issue in our own circles, but in which 
the debate was joined by a broader group of Ontarians. 


If we can join that debate now with the rest of the country and assure all who 
bring their voice that they can be heard during this debate, then | think we will 
succeed. | believe we will Succeed, and | am prepared to assist our Premier in 
making sure that wherever possible, we can move towards the accommodation of the 
new national vision, that whenever possible | am prepared to be a partner in the 
discovery of what it is that will create a new home for us and for our children and their 
children. 


It has been my privilege to speak to you. | thank you very much. 


C. Speech by Mr. Michael Harris, MPP 
Leader, Ontario Progressive Conservative Party 


| am delighted to join with you this evening. You have been involved last night, 
all day today, and again this evening, in some important discussions regarding the 
future of our country. 


Economically and constitutionally, we Canadians seem to have come to the 
conclusion that government can do all things for us. We think the Constitution is going 
to answer all of our concerns and solve all of our problems. If a draft of a document 
does not do that, then we are disappointed. 


The questions about our Constitution did not start yesterday. Over the entire 
125 years of our history, particular groups, provinces, or regions who may have 
Originally approved of our constitution have, at one time or another, felt that their 
aspirations were not being met through this structure. 


So, when we discuss what we have been going through in Canada these last 
25 or 30 years, we must put it in some historical perspective. 


We must also put it in an international perspective. 


Britains, for example, do not have a written constitution. They have not gone 
through this agony of trying to put their common beliefs and values down in words. 
They have simply evolved. 


There are rules for the operation of the society and the division of powers. It 
is not perfect, not everybody is happy but without any written word, without any written 
constitution, | think most people in Britain know what it means to be British. 


But here in Canada, we are not satisfied unless we have it written down, and 
we all agree. | am not saying we are wrong, simply that an international perspective 
can give us a new way of viewing our own constitutional ambitions. 


Another example, perhaps not as relevant to the Canadian situation, is that of 
the Soviet Union. | think of all of those provinces, with many different languages and 
many different cultures and religions, different economies, and different peoples. 
Recently, Gorbachev recognized the changing reality of what was happening in the 
USSR and said, "We might need a new Constitution. The relationship we had, with 
the central state and our provinces, the Soviet republics and the people, is not going 
to function." 


He came to that realization pretty quickly, and | think we all know what 


happened. Basically, he said on a Friday, "We’re going to draft a new Constitution 
this weekend and we'll ratify it on Monday." 
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The meeting was held over the weekend, and | recall that on Monday he 
apologized and said, "It’s not going to be ready quite as soon as we thought, but 
we're still going to vote on it at four o’clock today." It was ready, they voted, and the 
USSR had a new Constitution. 


Necessity obviously demanded a little swifter process than we have been going 
through in Canada. There is no direct comparison with our situation, but it’s an 
extreme example of constitutional reform being undertaken solely by politicians without 
public input. 


| believe in taking that process out of the hands of politicians through a 
constituent assembly. | believe in putting the process back in the hands of Canadians. 
It is your Constitution. 


Here in Canada, we are at a starting point compared with much of the world. 
We have now decided that we want to improve our Constitution, our institutions, and 
decide who should have which political powers and who should have accountability 
for political decisions. We are at a starting point that is envied by the majority of the 
rest of the world. 


| am not saying that the status quo is an option. | agree with the Premier that 
the status quo is not an option, but let’s understand that what we have now, imperfect 
as it is, is looked at with envy by many other countries. 


| am not here tonight to offer my advice on any of the substantive issues before 
you. This assembly is not for politicians. | have expressed my views in the past on 
many occasions, and | will have many opportunities in the future due to the fortunate 
position | am in, at the leisure of the people of Nipissing. 


| am here to congratulate all of you for caring enough to take the time to attend 
this conference and for your interest in the future of our country. 


| am also here to show my support for this process, the constituent assembly, 
because politicians have had their say. They have had their opportunity the last 30 
years or so to repatriate our Constitution and to amend it to reflect the needs of 
Canadians today and in the future. We have had our opportunity and we have failed 
to achieve those goals to the satisfaction of our constituents. Meech Lake was the 
last attempt of the politicians, and again they failed to demonstrate that they were 
capable of reflecting the views of Canadians. 


We are now at a time when the whole lot of us in politics, regardless of level 
Or party, are not well trusted by very many people to make decisions for them. Now, 
more than ever, it is appropriate that we turn over the constitutional process to our 
constituents, to Canadians. 
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| wish we would have had 25 of these forums, or 50 of these forums -- two a 
year for the past 25 years. | think we would be now on the third or fourth round of 
amending a completely repatriated Constitution if we had followed this process sooner. 


| also want to congratulate the committee for ensuring that this constituent 
assembly represents as many regions, as many interests, as many viewpoints, as 
possible. | would really like to congratulate as well all parties and all leaders for the 
very co-operative, non-partisan nature of this event; no small feat in politics today. 


While | will not get into specifics, | have some general observations from my 
experiences in government, in studying constitutions, in reflecting on our past failures, 
in the hope that some of my observations might assist you. 


Even if we could come up with a perfect Constitution, it will not solve our 
problems. A constitution is only supposed to provide a vehicle for us to find solutions 
to those problems. That is all a constitution is supposed to be and do. 


There are three sections in the Federal proposals to amend the constitution. 


One is the framework for how we will be able to debate, tackle, and solve our 
concerns in the future. Who will have the final say? The federal government, the 
Senate, the provinces, the courts, or the people themselves? 


In answering that question, | think we should reflect on what we have heard 
from some provinces, regions, and groups over the past 125 years, who have said, 
"The existing rules have not provided a level playing field, or a fair forum for our views 
to be expressed in the determination of this final solution." | think we should have 
learned some things from those experiences. 


What is it we have learned from the western provinces that said that under the 
national energy policy, the proper checks and balances do not exist to maintain claims 
of provincial responsibility for resources? When the oil crisis arose, the federal 
government suddenly exercised power to take that responsibility away from the western 
provinces. | think it was a pretty legitimate concern, and if we do not answer it, there 
will be no deal this time around. 


What have we learned about this document we have been working with? How 
has it been imperfect and how could we make it better? How is it that some groups 
have felt that the process has not allowed their views to be properly reflected in that 
ultimate decision? We must have learned from that and strive to improve on this 
process. 


The second section in the federal proposal deals with the individual rights and 
freedoms we would like to see entrenched. 
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| am being over simplistic perhaps, but | think we have tried to analyze these 
rights and freedoms in too many ways. This section is simply there to protect 
individual rights and freedoms, once we have agreed upon them, from government. 
That is all. We must agree on what they are and then make sure the government 
cannot stop or trample or take away those rights or individual freedoms. 


There is a third section on the Canada clause, including the distinct society 
clause. 


What makes us Canadians? What is it that makes us different from other 
countries? What is in our history, in our divisions of powers, in how we have evolved, 
how we govern ourselves, and what we believe in? What is it that unites us as 
Canadians? 


| think too often we are trying to resolve all those things we do not have in 
common. There are many things we do not have in common and many we will never 
agree on, but can we agree on those things that do unite us, and then have a forum 
to discuss those we do not agree on? | think that is what we are striving for in this 
document. 


Some may disagree with me, but | do not think it is as difficult as many 
politicians have made it out to be to come up with these solutions, particularly if we 
can take it away from politicians. 


There are many parallels. | do not Know an organization that does not have a 
constitution: Boy Scouts, charity groups, political parties, Rotary Clubs, Lions Clubs, 
unions. All of us are involved in organizations that have constitutions. How do we 
change them? What is so difficult for us to do as Canadians? 


| want to give you a parallel example, not for partisan purposes, but because 
it is one that | lived through and worked through and | think it holds some similarities. 


My own party went through this process, as all political parties do. As usual, 
it took place during a time of adversity. When things are rosy, there is usually not too 
much discussion. Things were rosy for my party for 42-odd years, then things got 
tough and we wanted to re-examine our Constitution. 


Our members, our constituents, were not happy with the divisions of powers. 
We reviewed the powers of the Leader, of the executive, of the caucus, of the leaders 
versus the individual members and the 130 constituent assemblies -- if you like, our 
riding associations. 


We looked at three basic areas, just as the federal constitution is doing now. 
First, what were the principles and values for which we stand? What made us 


different from other parties? We had to ask ourselves what we stood for, what was 
our reason for existing? 
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Many proposals were put forward and debated, and we selected those ideas 
that united us to form that section of our constitution. At the same time, we agreed 
On a process to debate those ideas that did not unite us. 


That's important, because | can remember in that process we got bogged down 
in all kinds of issues. Abortion was one, an issue which you would surely agree 
evokes a lot of emotion. Obviously, we could not entrench that in our statement of 
principles when we had people who were for and against it, but we wanted to make 
Sure we had a process where those for and against could feel that they had an 
opportunity to express their viewpoints and arrive at a solution, however imperfect. 


Secondly, we had a section on powers. What were the powers of the Leader, 
of the caucus, of the executive, and of the individual members? 


We had a third section on the individual rights and freedoms of the individual 
members and how they should be protected. What recourse do members have if the 
political leadership of our party does not uphold the values and principles that we have 
agreed on? 


We went through this for three or four years, and we could not do it with the 
Leader, or the Leader's office, or the executive. We had to give it to the people, we 
had to give it to all our members. 


They, as a constituent assembly, evolved the proposals. They were not perfect, 
they did not solve all of our problems. Obviously they did not; our original objective 
was to form the government and we still came third. 


But the Constitution was not designed to win the election, it was there to give 
us a framework to operate within. 


Our organization not only requires our constituent assemblies to evolve the 
process, but also to ratify it. That’s the way it is done in any organization with a 
constitution. They either turn to a referendum, or some form of constituent assembly. 
In our case, it was a constituent assembly, it was representative of all 130 regions of 
the province who came together and ratified the final document. 


| do not believe that development of a constitutional package by politicians, or 
ratification by politicians, will be acceptable to the Canadian people. Nor do | think it 
should be acceptable. 


| think Canada’a Constitution should have the same treatment that we gave our 
party Constitution. There are 26 million members who are affected by this 
Constitution. It is not just about the impact of the Senate on the House of Commons 
or the House of Commons on the provinces, it is about the impact on 26 million 
Canadians. 
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To anyone who says to me, "it would be expensive or controversial," | say, "if 
you're not prepared to take the time and the effort to explain and involve Canadians 
in reforming their own Constitution, then | think you’re making a serious mistake." 


So, if | am to leave you with a message, it is that | believe in the Canadian 
people coming together and arriving at a package. 


How then do we ratify it and give it legitimacy? | do not think the Canadian 
people will accept 11 people giving it legitimacy any longer. | do not think the visions 
and the view of 11 first ministers are going to carry the day for 26 million Canadians. 


My friends, if we understand what our Constitution is and what it is not, if we 
stick to an open process, and if we involve Canadians in the development and the 
ratification of our Constitution, | do not think the process will be nearly as difficult as 
many people have made it out to be. 


| think we will emerge successful, not perfect, but successful, and | am here 
tonight to thank you for your part in this process. 


| take hope from the conversations | have had with individuals here, and look 
forward to the final report. | do not think these forums are difficult to stage, and | 
think many more forums such as this will be necessary. 


| close by saying thank you and good luck. 
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D. Panel Summary 

Moderator: Rosalie Abella, Chair - Law Reform Commission 

Panel: Judith Andrew, Director, Provincial Policy 
Canadian Federation of Independent 
Business 


Dianne Haskett, Senior Partner, Haskett & Menear 


Peter Leibovitch, President, Simcoe & District 
Labour Council 


Chief Gordon Peters, Ontario Regional Chief & Vice 
Chief for the Assembly of First Nations 


Jean Tanguay, President, Association Canadienne Francaise de l'Ontario. 


Moderator Rosalie Abella noted that young people and their future as Canadians 
was a subject raised frequently at the Conference. She expressed optimism based on 
her sense of a great willingness by delegates to listen to each other and to work 
toward a better understanding of the various issues and points of view. 


Following is an outline of each panellist’s presentation. 


Judith Andrew 


* Among small business across Canada there is a sense of powerlessness, a 
feeling that things are out of control and that government doesn't listen. 


* In a recent survey of small business owners, sponsored by the Canadian 
Federation of Independent Business, the following points were made (13,500 
responses): In response to the question - what is the most pressing problem 
facing the country? 82% stated the national debt; 78% stated the government 
living beyond its means; 64% stated the high level of taxation; 52% stated the 
lack of political leadership; 37% worried about Canadians’ inability to solve the 
constitution issue. 


* Other significant points revealed in the survey include: 


- small business owners believe in federalism and feel that there 
is more that unites the country than divides; 


- a strong integrated structure is necessary; 
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- our political system is not properly structured to carry us into the 21st 
century; 


- economic issues are more serious than the changes in the constitution 
but there exists a recognition that through constitutional change we could 
have a clearer division of powers with more authority delegated to the 
provinces; 


- there is support for decentralization (strongest in Quebec, British 
Columbia, Alberta); 


- there is support for economic union and the elimination of inter-provincial 
trade barriers; 


- there is strong support for greater regional voices, particularly with 
regard to interest rates, monetary polices and trade; 


- the legitimacy of the federal government is weakened by its lack of 
responsiveness to the needs of the regions; 


- politicians in general are not listening to people and do not understand 
business. 


* Small business owners are requesting political leadership, federal/provincial co- 
operation, and a more modern constitution. 

Jean Tanguay 
* This is the most important time of our history and solutions must be found to 
pull together natives and non-natives, anglophones and non-anglophones, 
Manitobans, Ontarians and Albertans, men and women, new Canadians and 
Canadians of many generations. 
* Today we have to save our country. "It’s a game we just can’t lose." 
“In 1967 it was felt that good will and hard work would solve the constitutional 
problem in a year; 25 years later Canada is closer to the brink than ever before. 
It seems that Canada is disintegrating from the inside. We are still discussing 
and trying to find answers. Why? 
* The winds of indifference will blow us over the brink. 


* A social charter and improvements in the Charter of Rights & Freedoms are 
needed. 
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Peter 


Chief 


* The following is required to resolve the constitutional problem: 


- recognition that Canadian unity cannot occur without profound respect 
for the diversity of the country; 


- protection and promotion of the rights of anglophones, natives, 
francophones, and the various groups of society; 


- protection for the official language groups and self autonomy for natives; 


- recognition of the distinct elements of Quebec and the various 
characteristics of the regions of Canada; 


- encouragement of the Ontario Government to play a leading role in 
renewing Canada. 


* Four things are needed - leadership, partnership, security and trust for 
others. 
Leibovitch 


* Trade unions, industry and workers across this province see a very depressing 
picture. Working people are facing the most serious challenges since WW I. 


* A country must be developed that respects the rights of people to secure a 
decent future and economic security. A political, economic and social framework 
must be developed that includes all walks of life in the decision making process, 
the politics and the economics of this country. 


* The right to a secure language and culture in Quebec must be supported. All 
workers have the right to work in their own language. 


* A constitution must be built that people want to buy into and this can only be 
done if it is put into the hands of a civil society. 


* There is a future in this country and we want to see a just society that 
benefits all and includes all in its decision making. 
Gordon Peters 


* Before progress can be made there must be an end to the denial that the 
native people exist as the original people. 


* A constitution is an identification of a nation’s people, their values and what 
their relationship should be to each other. 
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* Some do not recognize the contributions aboriginals have made to this land 
or that non-natives are visitors and through their numbers they have imposed 
their values and systems. Agreements have been signed but the only ones 
dealt with are the ones in English; the others are disregarded as meaningless 
and without value. 


“ There has to be a public education process in which aboriginals are involved. 


* Aboriginals have a vision of this land that different groups can live side by 
side respecting each other. They want to have jurisdiction over their land and 
the economic capacity to live. They want a chance to have an economy but 
they have no access to their own lands and resources, and their traditional 
economies have been destroyed. 


* Aboriginals want to share their natural laws and the way they live in harmony 
with nature. It is not good enough to save Canada; there must be a 
cooperative commitment to save the Universe as well. 


Dianne Haskett 


* Reconciliation is a must. It is not the politicians’ fault they are so paralysed 
at this point in political history. They will remain so until there is a healing in 
the hearts and minds of the people across this country. 


“ As independent members of the community and as citizens of Canada, each 
delegate has a personal responsibility to get involved. There must be a 
realization that, as much as has been accomplished in a conference such as 
this, it is not enough until the ideas and notions discussed are popularized 
among members of our communities. 


“ A Save Canada movement across Canada must be initiated. As individuals, 
each has the responsibility to break down the walls of intolerance by friendship, 
love and respect. 


“ There is destiny for people and for nations and it is because of destiny that 
each person has been chosen for this Conference. It is just a step in each 
person’s life that is something to do with what each has to contribute to the 
country. The country of Canada also has a destiny to fulfil among the countries 
of the world. 
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Moderator Summary 


Rosalie Abella, as moderator of the panel, wrapped up the evening session with 
a brief summary of the points of interest and concerns voiced throughout the evening. 
Her comments are as follows: 


* We have heard some of the voices of Canada and all have urged us to 
think about the following: 


- a strong economy 

- a strong workforce 

- a strong and distinct set of culture and languages 

- a strong respect for aboriginals 

- a strong sense of cautious optimism 

- a strong sense of the pain that comes from visions and 
dreams unrealized. 


* Think seriously about defining, refining and implementing words like justice, 
tolerance, generosity, accountability, understanding, contribution, partnership, 
leadership, respect, responsiveness, equality, and civility. 


* This whole discussion leaves a deep sense of hope and gratitude. 
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IV. Workshop Reports 


The following reports contain the primary recommendations of the Conference 
delegates. As well, general discussion points and concerns were also included to 
provide a total picture of the overall dialogue. The reports were compiled by the 
Legislative Research Service staff who acted as workshop recorders and worked in 
conjunction with the facilitator and delegate reporter. The following includes separate 
reports for the morning and afternoon sessions of each workshop. 


WORKSHOP NOTES: FUNDAMENTAL CHARACTERISTICS 
AND VALUES OF CANADA Morning 


The delegates began their discussion by acknowledging that the issues of 
fundamental values and characteristics were the "guts" of the Constitution. 
Meaning of "Values" and "Fundamental Characteristics" 

In an effort to be clear about the meaning of these terms and the roles that 
each might play in the Constitution, the delegates discussed the criteria to identify and 
distinguish between values and fundamental characteristics. 

Values were seen as: 


. being strong beliefs; 


° essential elements of co-existence which form the basis of our social 
contract as a nation; 


° enduring - although some delegates also perceived them to be capable 
of change and evolution; 

° understandable; 

° a representation of our aspirations, our higher goals - while for others, 


they were a reflection of what we are, not simply visions; 


à criteria that guide behaviour and decision-making on a personal, 
institutional and a political level; and 


° a definition of both our personal and group identity. 
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Fundamental characteristics, on the other hand, were seen by many of the 
delegates to be traits; observable indicators of our identity; the outward manifestation 
of our values; and a reflection of our many cultures. These characteristics were 
considered by some delegates to be the result of history, while others believed that 
they were, nonetheless, capable of evolving. 


The Role of Values and Fundamental Characteristics in the Canadian 
Constitution 


Although there was general agreement as to the need for a statement of 
aspirational values, there was disagreement about the degree to which these values 
should be specified in the Constitution. Some delegates felt strongly that values ought 
to be clearly specified and applicable to "everyone" -- the idea being that as Canadians 
we all operate on the same values and principles, all of which could be clearly 
enunciated. 


Other delegates feared that a "shopping list" approach would lead inevitably to 
the exclusion of some values. Instead, general principles should be included as a 
broad framework to allow flexibility in development and so as not to exclude any 
values. One delegate suggested that these two views need not be seen as opposite 
or competing in that it is possible to have a set of universal and inclusionary principles 
which would be developed through interpretation and implementation. 


Another view expressed was that the Constitution should not set out specific 
values but should acknowledge that the values reflected in the various cultures present 
in Canada are equally correct and ought to be protected under the Constitution. 


The delegates also discussed the issue of whether the interpretation and 
application of these fundamental values and characteristics should be left to elected 
representatives or to the courts. Some delegates felt strongly that leaving the 
interpretation to elected representatives created the possibility of the politicization of 
values and of having the vagaries of popular opinion affect the applicability of the 
fundamental values to all regardless of the circumstances. It was suggested that the 
internment of Japanese Canadians in the second World War by the government of the 
day was an example of such politicization. Others felt that the values should be 
flexible and merely provide guidance for elected representatives to permit adaptation 
to changing times and circumstances. 


Most delegates agreed that the role to be served by expressing values in the 
Constitution should be to: 


° set the direction of the country; 

° guide and inform politicians and the courts in the implementation and 
interpretation of laws and policies; 

° shape the rest of the Constitution; and 

° be enduring and universal. 
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Which Fundamental Characteristics? 


Delegates then considered which fundamental characteristics they would like to 
see reflected in the Constitution. The characteristics should include: 


° the existence of two official languages - although there was a strong 
dissent from one delegate to this characteristic; 


° our democratic parliamentary system; 
° the diversity of our origins; and 
: the constitutional monarchy. 


One issue that prompted strong views and disagreement among the delegates 
was whether the Constitution should include a statement recognizing three founding 
nations -- English, French and aboriginal. As an alternative, one delegate suggested 
that the three groups should be referred to as the three national communities each of 
which incorporates other ethno-cultural groups. A third suggestion was that there 
should be an acknowledgement that Canada is comprised of three groups - aboriginal, 
whites of European origin, and visible minorities. After much discussion, all of these 
proposals were rejected. Some delegates felt very strongly that a statement in the 
Constitution recognizing three founding nations would diminish our multicultural heritage 
and the contribution of visible minorities to the development of the country. 


There was, however, general agreement among the delegates that the 
Constitution should recognize that Canada is made up of "a French cultural group, an 
English cultural group and diverse other cultural groups with a large segment of visible 
minorities." Recognition should also be made of the fact that Canada is a community 
of diverse faiths, values, ideologies and cultures. 


Which Values Should Be Reflected in the Constitution? 


Delegates agreed that the following values should be reflected in the 
Constitution: 


. commitment to the protection of the rights, responsibilities, beliefs and 
values of all provinces, territories and peoples of Canada; 


. religious freedom; 
. linguistic duality; and 
° an attitude of inclusion. 
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Other values proposed but for which there was no consensus among the 
delegates were: 


° respect for aboriginal rights; 

° respect for the environment; 

: an attitude of accommodation; 

° freedom and democracy; 

° recognition of our responsibility to each other - reflected in our concern 
for the poorer parts of Canada; 

° fiscal fairness; 

° respect for diversity -- broadly defined and to include cultural, religious 
and sexual orientation; 

° a respect for our shared common symbols of unity; and 

° respect for all people. 


Much discussion and debate focused on the meaning of equality and the degree 
to which its various applications should be specified. The delegates ultimately agreed 
that a statement to the effect that "equity and equality of opportunity, conditions, and 
rights and justice for all" should be included in the Constitution. The statement was 
framed in this way so as to highlight the belief that only equality of opportunity can be 
guaranteed; equality of outcome cannot be guaranteed and cannot be considered an 
entitlement. The delegates also wanted to ensure that special accommodation for 
historically disadvantaged groups would be embraced in the meaning of equality and 
therefore the term "equity" was added to the definition. One delegate agreed that 
accommodation should be made for disabled groups and individuals but that "equality" 
should not encompass "affirmative action." 


Finally, while delegates agreed that religious freedom ought to be recognized in 
the Constitution, there was disagreement as to whether an acknowledgement of the 
supremacy of God should also be made. Many delegates felt that such a statement 
would not reflect the beliefs of all Canadians. 
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WORKSHOP NOTES: FUNDAMENTAL CHARACTERISTICS 
AND VALUES OF CANADA Afternoon 


The delegates began their discussion with an examination of the meaning of 
"values" and "fundamental characteristics." The exchange led delegates to the view 
that these two concepts were intertwined and had much to do with the other. 


Values were considered to be 


. principles that determine our actions; 
. aspirations, lofty ideals; 
° abstract, universal and shared principles having to do with our 


humanness; and 
. reflections of our identity, our concept of ourselves. 


Fundamental characteristics were seen as being more tangible than our 
aspirations; traits that mark our uniqueness; characteristics that are common to all 
Canadians, that is, the features that remain once our differences are stripped away. 


Role of Values and Characteristics in the Constitution 


While all delegates agreed that a statement of fundamental values and 
characteristics should be included in the Constitution, some expressed the conviction 
that it was more important to believe in the Canadian identity than to write it down. 
As one delegate noted, "words are not enough." 


The delegates saw a constitutionally enshrined statement of shared values as 
fulfilling a need in the country for a beacon, an inspirational expression of our identity 
and values. The statement should be a mirror in which all could see themselves 
reflected as Canadians. These values and principles should also direct and inform our 
institutions. 


More than once, delegates raised the example of the American Constitution as 
being a stirring and unifying force for their people. It was said that Canada needs to 
find for itself this same unifying force. 


One delegate spoke of her sense of loss of her own values and culture in 


leaving her country of origin and her need to see in the Canadian Constitution some 
expression of what she had gained in coming to Canada. 
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The delegates also considered that the process of articulating these shared 
values and common characteristics was an important and necessary one for Canada. 
The process was viewed as being part of our maturation as a nation. It was 
Suggested that we have lost our sense of uniqueness. There is a need to recapture 
what it means to be Canadian and enshrine it in our Constitution. 


Which Fundamental Characteristics? 
Delegates saw fundamental characteristics as being interwoven with the values, 


ideals and goals we wish to achieve. However, our fundamental characteristics were 
identified as including: 


° respect for human rights; 

. commitment to social justice; 

° commitment to the idea of community; 

° understanding; 

° peacefulness; 

° caring; 

° respect for differences -- after much discussion the word "tolerance" was 


rejected by all of the delegates as being indicative of a 
dominant/subordinate mentality; 


° courage in our willingness to be independent and different; 


. commitment to principles in the phrase "the true north, strong and free," 
including a commitment to the land; 


° fairness; and 
° consensus-seeking in our political systems. 


Some delegates were concerned that we were setting up these characteristics 
as national achievements and observed that our past efforts have failed to live up to 
the ideals expressed by them. Specifically, the group recognized that our treatment 
of aboriginal peoples has been unjust. By enshrining untrue statements in the 
Constitution we would be opening the door to disunity and would alienate some groups 
and individuals. 


Delegates generally agreed that the process of self-evaluation and criticism was 
essential and healthy for the country. 
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Which Values? 


The values which ought to be enshrined in the Constitution are those expressed 
in the fundamental characteristics as well as: 


° respect for the dignity of every person; 


° respect for diversity which includes racial, cultural and linguistic diversity; 
linguistic diversity should also include the French, aboriginal and hearing 
impaired (American Sign) language; 


° fairness -- including fairness in our judicial and social services systems; 


° equality -- meaning that all groups and individuals "are entitled to the 
favour and protection of the government" and the recognition that where 
there is inequality it must be redressed. It should also include equal 
access to services, equality of opportunity to participate in our society; 
and 


. the well-being of children and commitment to their rights. 


In the discussion of how to incorporate these values and characteristics into the 
Constitution two options were presented: the first was to set out a "checklist" of 
specific values; the second was to include a statement of principles. A clear 
consensus emerged that there should be a statement of principles. The concern was 
that the "checklist" approach would inevitably result in certain values being omitted from 
the list based on the notion that "what is not included, is excluded.” 


Canada Clause 


Discussion focused in particular on the Canada Clause contained in the recent 
federal proposal. The consensus among the delegates was that the proposed clause 
read like a cabinet submission and a checklist of characteristics and aspirations. It 
was uninspiring. In an effort to be comprehensive, the vision had been lost. Instead, 
the statement of our identity and principles should be inspirational and aspirational. 
It should be a statement that all Canadians can believe in. It should transcend the 
ordinary and be memorable in the way the opening words of the American constitution 
are: "We the people hold these truths to be self-evident..." All of the delegates 
felt strongly that the statement should be an affirming symbol which serves to connect 
Canadians from coast to coast. 
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The description "Canada Clause" is not adequate and the delegates were not 
satisfied with including this statement simply as a clause in the Constitution. Rather, 
the statement should be placed at the very beginning of the Constitution. All delegates 
agreed that the Constitution should begin with a visionary statement of our identity, 
experiences and beliefs as Canadians; which would be followed by the Charter of 
Rights and Freedoms - guaranteeing our rights; then the Constitution setting out the 
framework for our co-existence; and finally followed by the Legislatures and Parliament 
to make laws and implement our values. 


This statement should be a national masthead. It should be a powerful, lyrical 
but understandable expression for all. 
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WORKSHOP NOTES: CHARTER OF RIGHTS 
AND FREEDOMS Morning 


Although the workshops did not articulate this, we discovered as we began to 
set out the record of our debate that the Charter of Rights and Freedoms is a 
"lightning rod" for the resolution of social conflict or debate. We saw this in a number 
of areas. 


. There was strong agreement that the Charter should play a greater role 
at a more practical level in reflecting and influencing peoples’ attitudes. 
Specifically, the Charter should serve as an educational tool as to the 
values and interests which are important. A greater effort should be 
made to ensure that people recognize their duty to live up to these 
principles in their day-to-day lives. The possible inclusion of a statement 
of responsibilities and obligations of people was suggested in this regard. 


° To the extent to which the Charter can play an important role in 
protecting rights, it was felt that mechanisms which would make it more 
accessible to all people needed to be developed. In particular, concern 
was expressed about the prohibitive cost involved in enforcing Charter 
rights. 


° Serious questions were raised as to whether the Charter adequately 
addresses the concerns and interests of some groups. In particular, the 
view was expressed that although the Charter provides certain guarantees 
to aboriginal peoples, these rights have not been realized in the way they 
were promised. As well, it was argued that language rights and services 
for the hearing impaired should be better protected in the Constitution. 


° There was discussion as to whether the Charter should specifically 
enumerate protections for groups which have been historically excluded 
from full participation in society. One view was that this pigeon-holes 
these groups, while the other was that unless particular groups are 
addressed in the Charter there is a real risk that their rights will not be 
protected. This last concern was specifically raised in support of the 
recommendation that sexual orientation be inserted as an enumerated 
ground of discrimination in s. 15, the equality rights guarantee. 


° A number of concerns were raised about the implications of including 
property rights in the Constitution. Because of these concerns there was 
a general consensus that it is inappropriate to include property rights in 
the Charter at this time. 
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The concept of a Social Charter was also discussed. There were strong 
views that there are some very basic economic and social rights - such 
as those related to health care and education - which should be included. 
However, concerns were raised as to how these rights could be effectively 
enforced or implemented in the Constitution. 


Some concerns were raised about placing too much reliance on the 
Charter to protect all of our important concerns. In particular, the view 
was expressed that because our priorities change over time we should 
not hastily add rights to the Charter. Since it will be difficult to amend 
the Constitution we must be very aware of the long term impact of 
amendments to the Constitution. 


The question of recognizing the distinctiveness of Quebec as a principle 
in interpreting the Charter was raised. While there was general 
agreement on the fact that the distinctiveness of Quebec should be 
recognized, it was felt that within the time frame of the workshop it was 
not possible to address the particular issues raised by the inclusion of a 
distinct society clause in the Charter. In this respect, it was noted that 
another workshop would be looking more directly at this issue. 


The issue of denominational schools was addressed. A threshold issue 
which was raised was whether the Select Committee should be discussing 
this in its deliberations. Differing views were expressed as to whether the 
guarantee of denominational schools in the Constitution was appropriate. 
In particular, the view was expressed that equality demands that such a 
guarantee should apply to all alternative schools. However, concerns 
were also raised as to whether a system of separate schools would have 
a divisive effect. 
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WORKSHOP NOTES: CHARTER OF RIGHTS 


AND FREEDOMS Afternoon 


The workshop members felt that the complexity of the issues addressed, and 
the time constraints, made it possible only to explore the issues in a very general way. 
As a result, our conclusions reflect mostly an agreement on certain principles and 
positions. The following account of our discussion should be seen in this light. 


The adequacy of the Charter as it presently exists was discussed. In this 
respect, there was consensus on the fact that existing Charter rights 
constitute a bare minimum of protection. 


The view was expressed that the notwithstanding clause, section 33 of 
the Charter, which permits governments to pass laws which override the 
Charter, goes directly against the very idea of protecting rights. In 
particular, because rights are subject to "reasonable limits," sufficient 
account can be taken of any justifications for infringing a right. There 
was a general consensus in support of this view and it was recommended 
that s. 33 be removed from the Charter. 


Section 27 of the Charter, which states that the Charter is to be 
interpreted in a manner consistent with the preservation and enhancement 
of the multicultural heritage of Canadians, was also discussed. It was 
generally agreed that this provision should be amended by making 
reference to the multiracial, as well as the multicultural, heritage of 
Canada. There was also a general sense that this protection needs to 
be strengthened. It was noted that one way to do this was to include an 
acknowledgment of the cultural diversity of Canada as part of a Canada 
Clause. 


There was broad agreement on the need to recognize the inherent right 
to self-government of the aboriginal people of Canada, and that this 
recognition should not be delayed. In particular, it was felt that the ten 
year period suggested in the federal government’s proposals was too long. 
Other issues concerning the application of the Charter to aboriginal 
peoples were raised. However, it was decided to defer to the specific 
consideration of these issues in the workshop on aboriginal peoples. 


The workshop discussed the concept of including a Social Charter in the 
Constitution, as proposed by the Ontario Government. It was felt that the 
Charter of Rights and Freedoms is an important expression of our values 
and, because of this, it should express our commitment to the protection 
of economic and social rights. In particular, there was general agreement 
that rights related to social welfare, shelter, education and health care 
which would guarantee a reasonable quality of life for all must be 
addressed. 
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However, it was not clear how these rights could best be addressed in 
the Constitution. Although one suggestion was that s. 36 should be 
expanded and strengthened in this regard, it was felt that it was 
necessary to look more closely at the appropriate mechanisms for 
addressing these rights. 


° There was a general consensus that property rights should not be 
entrenched in the Charter at this point, because it was felt that the 
implications of its inclusion have not been made sufficiently clear. 


° The view was expressed that the guarantee of minority language 
education rights in s. 23 of the Charter should be amended as follows: 


to remove the condition that the rights guaranteed are available 
only where numbers warrant; 

to extend the right of francophones to be educated in their own 
language regardless of where they come from; 

to extend the right to education to include post-secondary 
education; and 

that the right of francophones to govern their own schools be 
added. 


The workshop agreed that these last proposals should be further considered but 


felt that we were not sufficiently aware of the implications of such changes to make 
a recommendation on them. 
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WORKSHOP NOTES: £ABORIGINAL ISSUES 
Morning 


There was a consensus in the workshop on the inherent right to aboriginal self- 
government and that this inherent right should be entrenched. 


In opening statements, a number of aboriginal delegates outlined their starting 
points and feelings on the issue of self-government. 


. One said that aboriginal people have a great deal to share with other 
Canadians, and stressed that this sharing must come from a position of 
equality. 

° Another noted that entrenching self-government is the beginning of a 


process, as is Ontario’s Statement of Political Relationship with First 
Nations in this province. 


. Metis people in Ontario were said to see the federal proposals as a good 
Starting point in the process of obtaining self-government and are proud 
to be nation-builders. 


. Finally, an aboriginal woman involved in service delivery in an urban 
setting said that leaders should move quickly on entrenching self- 
government, but should not leave ordinary people behind. She also said 
that Native women in particular should be included at all levels of the 
process, which should be explained in plain language, in Native languages 
and English. 


Discussion throughout the workshop revolved around self-government, and the 
questions in the workshop discussion notes were addressed as they were relevant to 
that issue. Self-government was described as empowerment and control, and was 
agreed to be jurisdictional control, not a precisely defined or circumscribed institutional 
structure. Some participants expressed a need for more specific models to be defined. 
There was general agreement that aboriginal people should themselves define the 
concept in ways appropriate to their local circumstances. For example, a "third order" 
of aboriginal government should only be entrenched in the Constitution if aboriginal 
people want it or deem it necessary. 


Another issue addressed was that aboriginal rights, including self-government, 
should be seen as travelling with the person, including off reserve. Urban aboriginal 
people are not being served properly at present and must be empowered by means 
of this right. Self-government must be available to all aboriginal people - inclusive, 
integrated services run on a self-governing basis need to be available to people living 
in urban areas, as well as on reserve. 
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In a concluding comment on the issue, one participant stated that aboriginal 
people do not have to convince the federal government to recognize their government. 
Aboriginal governments already exist and have existed for thousands of years. 


A much discussed issue for the workshop was the question of the "three 
founding nations." It was stated that this is one way to recognize the reality of 
different communities within Canada -- both Quebec and aboriginal communities. 
People were generally favourable to recognizing and addressing the exclusion and 
absence of aboriginal people in negotiations on the Constitution, particularly in 1867. 
Others were concerned that the "three founding nations" approach might alienate 
communities who arrived in Canada more recently. However, there was some 
agreement that an acknowledgement of one original people in the country addresses 
the historical reality and injustice. Aboriginal participants in particular argued that 
aboriginal people were here first and, as such, are the only founding nation, and that 
there are two nations in Canada - Aboriginal and Canadian. One of these two nations, 
the aboriginal peoples, were not included in the 1867 negotiations. 


On the same matter, the question of whether a Canada Clause functions 
symbolically or is a governing preamble also was addressed. No conclusions were 
reached by the workshop, but it was agreed that this is probably relevant to how to 
approach the question of the "three founding nations." 


The workshop discussed and reached consensus on the recent federal 
proposals. The question asked by one delegate about the proposals was "what is the 
federal government afraid of?" The workshop recommends that: 


° The "moratorium" clause puts a potential ten-year delay on the 
entrenchment of self-government; this clause should be removed. 


° The inherent right of aboriginal peoples to self-government should be 
recognized immediately. 


While these recommendations were made on a consensual basis, one delegate 


noted that the process and time frame must be established to force governments to 
recognize the aboriginal self-government agreements with the greatest speed. 
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WORKSHOP NOTES: ABORIGINAL ISSUES 
Afternoon 


Although discussion ranged widely, the workshop reached a consensus on one 
key issue: that the ten-year delay recommended by the federal government before the 
right to self-government can be taken to the courts should be dropped. 


Additionally, some agreement was reached on various aspects of aboriginal self- 
government. 


° People had serious problems with other elements of the recent federal 
proposals, particularly the fact that the right to self-government is not 
described as inherent but as "justiciable.". Emphasizing inherent was 
generally seen by the group as being of special significance because of 
the advantages it has for Native peoples: 


such recognition would confirm a sense of pride; 
such recognition would provide an identifiable route for action; and 


such recognition would mean that "self-government" would be 
immediately justiciable, would pressure governments to negotiate, 
and would strengthen the position of aboriginal people in the courts. 


. Aboriginal people should themselves define self-government for their own 
circumstances. The necessity of such an assessment and definition was 
emphasized by one delegate, because aboriginal society has changed so 
much since the arrival of Europeans. 


Finally, there was some sense that the special relationship of aboriginal people 
with the federal government, and the fiduciary responsibility of the federal government, 
should be retained. Specifically, "Indian" issues should remain a federal, not a 
provincial, responsibility. 


Other issues were discussed or mentioned. 


. Entrenching the concept of three founding nations in a Canada Clause 
was discussed at some length. 


The historical rationale for such an approach was stated as these 


being the three groups who preserved the existence of the country 
during the War of 1812. 
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One aboriginal delegate was concerned that other groups would 
feel excluded, but others felt that it is a logical extension of the 
recognition of the inherent right to self-government, and the 
acknowledgement of historical reality. Historical experience could 
also be interpreted to mean that aboriginal people are the one 
founding nation. 


Models of self-government were discussed at some length. 


. The model, similar to a municipal government developed in Sechelt First 
Nation in British Columbia, was seen as valid for that First Nation, but not 
necessarily for Ontario aboriginal people. 


° In fact, there could be as many as 2,500 different models reflecting the 
diversity of aboriginal communities across Canada. Models for self- 
government from other jurisdictions were mentioned and are being 
studied; but it was also suggested that the unique nature of the Canadian 
aboriginal experience limited the usefulness of these models. Native 
people are inclined to rely on their own resources, intuition and 
experience rather than examples from elsewhere. 


° It was stated by one aboriginal delegate that entrenchment is seen as a 
Starting point for defining self-government, not a final achievement. 


° Another delegate expressed the concern that the effect, if not the intent, 
of multiple units of self-government could be an "apartheid"-type system. 


Ongoing dialogue of the kind seen at this Conference was said to be needed 
as positions on all sides develop through consultation within communities. Federal 
jurisdiction and the continued existence of the Indian Act will have to be reassessed 
as consultations continue and self-government develops. Finally, in the short-term, an 
aboriginal policing system for minor charges should be recognized. 


People in the group who are not involved in aboriginal matters in their day-to- 
day lives felt that they were not well-informed enough to make _ definite 
recommendations on many of the issues raised in the written questions and in the 
workshop. It was both a learning experience for many of the delegates, and a 
realization of how much more there is to learn. 


The members of the group also received a copy of a brief presented by Andy 


Rickard, President of the Aboriginal Urban Alliance of Ontario, on the subject of the 
federal constitutional proposals. 
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WORKSHOP NOTES: CONSTITUTIONAL CHANGE 
AND THE ECONOMY Morning 


While this Report is structured according to the workshop questions on the 
economy and the Constitution, the actual discussions often covered a broader range 
of issues. Some delegates who came prepared to discuss particular issues found they 
were not always able to participate fully. Others found there was not sufficient time 
to address such a large and complex topic. There was also some concern that not 
all sectors of the economy (the industrial sector, for example) were represented among 
the delegates. While many ideas were expressed, no clear areas of consensus 
emerged, nor did the group attempt to find the direction of the majority. 


To what extent should the existing economic union of Canada be better 
addressed or strengthened in the Constitution? 


Some of the main issues discussed were: 


. Recognition of the inherent aboriginal right to self-government is 
necessary before proceeding with the Constitution. 


° There should be more attention focused on the risk of failing to reach 
Constitutional accord and awareness of the approaching deadlines. What 
will be the economic impact on the country of not solving these problems? 


° Some delegates believed strongly that a social charter should be the 
cornerstone of the Constitution and that principles for the economic union 
would follow. Others were troubled that putting a social charter, including 
health principles and national education standards, in the Constitution 
raised difficulties with the funding of these principles. A third group felt 
that a social charter was important but need not be enshrined in the 
Constitution. 


° There was some support for having an economic charter in the 
Constitution. This would include the principle of economic equality for all 
groups. Existing statutes should also be examined with a view to 
removing economic discrimination. 


° The Constitution would include only the principles of an economic charter, 
specific measures would not be detailed. 


. There was also some resistance. Some argued that placing an economic 
charter in the Constitution would lead to increased litigation and reduce 
the flexibility of the provinces and the federal government to act locally. 
It may be preferable to place references to an economic charter in the 
preamble. 
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There was no challenge to the concept that Canada should be an 
economic union. 


Once the provisions of the Constitution are agreed, some would prefer 
that they should be binding, with no opting out mechanism. 


Accommodating local priorities in a national economic policy 


No consensus was achieved in addressing the issues of either the distribution 
of powers, extent of decentralization or accommodating differing local and national 


priorities. 


Some comments that were made (often by only one delegate) include: 


Canada should be recognized internationally as a single economic unit 
and there should be a single access point for foreigners wishing to do 
business with Canada. 


The provincial and federal governments should reconcile their differences 
and work together to get the economy growing again. 


Provincial economic needs are not congruent with each other, (e.g. the 
needs of Newfoundland and Ontario are different). There should be 
closer consultation with the public and provinces so that Canada can 
present a united front. 


There should be some provincial representation to the Bank of Canada. 


Some put forward the position that there should be a strong central 
government with national standards and a strong focal point. The 
opposition was based on concern for implementation and adjustment to 
local conditions. 


Some felt there should be national standards in education, for example, 
with provincial implementation, but that the provinces should be 
accountable to ensure that these policies are carried out. 


There should be clarification of federal and provincial mandates in health 


care, education, etc. There should also be a definition of responsibilities 
for health care to avoid overlapping jurisdictions within Ontario’s ministries. 
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Are there too many restrictions on the mobility of capital, goods, labour 
and services between the provinces? How should this problem be addressed? 


This issue was not discussed in any depth, beyond some delegates pointing out 
the need for the removal of interprovincial trade barriers, especially those affecting 
professional mobility. It was felt that the question was not easily answered without first 
addressing the questions on the social and economic charter. 


Future actions 
Future actions to further the proposals of this workshop include: 
. Maintain continuity with this group; 


° A representative from this group should be involved in the presentation 
of this Report to the Select Committee. 


. A representative of this group should make representations to the federal 
consultation process; 


. The Select Committee should identify areas of congruence between this 
Report and the Allaire Report. 
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WORKSHOP NOTES: CONSTITUTIONAL CHANGE 


AND THE ECONOMY Afternoon 


To what extent should the existing economic union of Canada be better 
addressed or strengthened in the Constitution? 


The workshop addressed a range of ideas about the economy and the 
Constitution but because of the broadness of the topic and the lack of time, consensus 
was not reached. There was no challenge to the concept that Canada should be an 
economic union. 


Several issues discussed were: 


Urgency - whatever is going to be done, must be done soon, or it will be 
redundant in eighteen months. 


We must accept the reality of Quebec separation and its impact on the 
economy. 


Constitutional changes to the economic union should include safeguards, 
such as opting out provisions or emergency measures. 


A solution must be found for Quebec that would allow it to withdraw from 
a particular program and receive financial compensation as long as its 
program meets the same national objectives. 


If measures to strengthen the economy are entrenched in the Constitution, 
they must be balanced with a charter or statement of social objectives. 
Such a statement should articulate the basic quality of life that Canadians 
can expect. 


To allow maximum flexibility, any economic or social measures included 
should state basic principles and mechanisms only, without prescribing 
programs. A very tightly worded Constitution cannot evolve and is more 
likely to stifle creativity. 


The Constitution cannot be complete without addressing the aboriginal 
economy. Aboriginal people used to have an effective economy and 
would become an important economic player again, given the right 
circumstances. 


Freedom and free enterprise go together. A competitive economy goes 
with ethnic diversity and tolerance towards minority groups. Canada 
should take advantage of its population diversity in competing with other 
countries. 
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. There were divergent views on whether principles governing health care 
should be enshrined in the Constitution or achieved through other 
avenues. 


Are there too many restrictions on the mobility of capital, goods, labour 
and services between the provinces? How should this problem be addressed? 


In general, the delegates believed that while interprovincial barriers should be 
removed, this should be done with care. Particular issues addressed by some 
delegates were: 


° Interprovincial barriers are hindering Canada’s competitiveness and should 
be removed. Difficulties facing the mobility of labour are a major 
constraint. The question of differing requirements to enable professionals 
to practise in each province was one example of a barrier to be 
eliminated. 


à It is important to manage the dislocations that will result from the 
elimination of these barriers. 


. While elimination of barriers may be necessary, this must be carefully 
done. Provinces need to have some protection for their own workers, so 
there should be provision to apply restrictions when their regional 
economy is threatened. Single industry towns, especially those that are 
primarily francophone, are particularly vulnerable. 


. Elimination of interprovincial barriers will create additional competitive 
pressures within the province. Some restrictions may be necessary to 
help those companies and industries that are already facing pressure as 
a result of the Free Trade Agreement, and the proposed North American 
Free Trade Agreement with Mexico. 


Division of provincial and government responsibilities. 


There was divergent opinion on whether there should be more or less 
decentralization. Most, however, agreed that there should be more coordination 
between the levels of government. 


. There should be consultation and harmonization of budgetary policies to 


move towards a more national (though not necessarily more uniform) 
economy. 
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National programs should include an opting out mechanism, to allow for 
regional control. 


The interrelationships between governments should be strengthened. One 
way to achieve this is to entrench an institution such as the proposed 
Council of the Federation as a forum for reconciling provincial and federal 
concerns. 


The provinces should not be competing with each other for international 
business. Rather than having separate fiefdoms, they should be working 
through the federal government which can speak with one voice to the 
international community. 


The provinces should be able to participate in international agreements 
that affect matters within their own jurisdictions. 
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WORKSHOP NOTES: QUEBEC’S FUTURE IN CANADA 


Moming 


AREAS OF CONSENSUS 


The Workshop came to a clear consensus on several issues related to the 
theme, including: 


Delegates felt a strong emotional and philosophical commitment to 
Canadian unity and to the value of diversity within Canada. 


Quebec is a distinct society and should be recognized as such within the 
Constitution. 


Delegates supported flexible arrangements with regard to the division of 
powers between the federal and provincial levels of government, within 
a context of continuing national standards. They recognized that some 
flexible arrangements already exist. 


Delegates were open to consideration of a unique Quebec veto on 
amendments affecting national institutions, but would want to examine 
carefully the case of each institution to be changed and the possible 
implications of a Quebec veto for other provinces. 


The benefits of the economic relationship between Quebec and Ontario 
should be emphasised, including: 


promoting the advantage of a collaboration between French and 
English business groups in the global marketplace; 


stressing the need to further reduce trade and other barriers to 
economic activity between Ontario and Quebec; 


promoting federalism as the best political arrangement to enhance 
this economic relationship; and 


stating that the Distinct Society clause in no way diminishes this 
economic relationship. 


Canadians need to know more about Quebec and Canada, their inter- 
relationship, and constitutional issues in general, so that greater 
understanding of and comfort with the constitutional process can be 
achieved. 
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OTHER ISSUES 


Delegates discussed a wide range of detailed concerns and other issues, on 
which there was less clear consensus. 


Distinct Society 


A concern was raised that the Distinct Society, as defined in the recent 
federal proposals, might be interpreted to exclude some minorities in 
Quebec and that a government’s ability to "promote" the Distinct Society 
might threaten the rights of minorities. While the group seemed to think 
either of these unlikely, there was a concern that the Constitution should 
clearly not permit such an eventuality. 


In response, some delegates said that other provisions in the Constitution 
offer protection to minorities and multiculturalism, including s. 27, in that 
they would be considered by courts along with the Distinct Society clause. 


One proposed remedy for this concern was to change the reference in 
the federal proposals’ Canada Clause from " ... tolerance for individuals, 
groups and communities" to "equality of individuals, groups and 
communities,” so that the Distinct Society clause would more clearly not 
be interpreted to in any way threaten the rights of minorities. 


There was also concern about the use of the word "promotion" in the 
Distinct Society clause [s. 25.1 (1)(a)] as proposed by the federal 
government, and the inconsistency of terms among the Distinct Society 
clause, the so-called "duality" clause [s. 25.1 (1)(a)], and section 27, 
which discusses Canada’s multicultural heritage. 


It was noted that the French version of the federal proposals uses the 
same word, "promouvoir," in both the Distinct Society clause and the 
multicultural clause. This seemed to indicate no different meaning was 
ascribed to "promotion" versus "enhancement" in the English version. 


A general consensus emerged favouring consistency of phrasing among 
the three clauses, and perhaps replacing "promotion" with "enhancement," 
at least in the Distinct Society clause. 


Division of Powers 


It was pointed out that historically the provinces have been treated 
differently from each other, and so-called special treatment for Quebec 
with respect to powers would not in fact be unusual. 
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There was some feeling among the group that few of the provinces would 
actually want to accept all the powers that Quebec has indicated it is 
seeking. This being the case, it was felt that the federal proposals 
seemed to contain sufficiently flexible measures to allow provinces to 
adopt new powers or not, as they thought appropriate. 


Quebec Veto 


General 


There was a general concern that extending the veto to all provinces in 
order to both meet Quebec’s conditions and to provide for provincial 
equality would make future constitutional change in the affected areas 
very difficult. 


It was suggested that Quebec’s request for a veto might be specifically 
accommodated by defining the formula with respect to amendments 
affecting national institutions to require the consent of seven provinces, 
including Quebec, representing 50% of the population. 


A concern was raised that Quebec’s requests or conditions in 
constitutional talks should not be referred to as "demands." 


Concerns were raised by several delegates that access to the process 


of constitutional reform and to information about it is still limited, despite 
events such as this Conference. 
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WORKSHOP NOTES: QUEBEC’S FUTURE IN CANADA 
Afternoon 


Distinct Society 


The Workshop arrived at a majority consensus that Quebec should be 
recognized in the Constitution as a Distinct Society. Delegates raised and discussed 
various related issues, including the following: 


° It was noted that almost all provinces had unique arrangements when 
they joined Confederation, so the Distinct Society clause should not be 
seen as new or as a threat. 


. Several delegates stated that if a Distinct Society clause was not added 
to the Constitution, Quebec would not stay in Canada. 


. There was concern expressed that Canada’s Constitution should enhance 
the country’s multicultural heritage. 


° It was noted that the existing Constitution protects minorities, and that the 
Distinct Society clause would be interpreted in light of those existing 
protections. 


There were two dissenting opinions. One delegate said the Distinct Society 
clause should not be included in the Constitution because it threatens Canada’s 
multicultural character by granting special rights to one group of Canadians. Another 
delegate said the Workshop’s support for the Distinct Society clause must be 
accompanied by an expression of concern that the constitutional commitment of 
Canadian society to preserve and promote its linguistic duality be reinforced. 


Division of Powers 


There was a majority consensus among delegates to allow for flexibility in the 
assigning of powers to the federal government or to the provinces, following the 
principle of which level of government could most effectively provide services or 
programs to Canadians, with national standards to apply in some areas as appropriate. 
This basic area of consensus was amplified by the following: 


° Within this general consensus, one group of delegates seemed to support 
substantial devolution of powers to the provinces. The remaining 
delegates supported more limited devolution. 


° There was no consensus or substantial discussion of which powers might 
be appropriately devolved from the federal government. 
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Some delegates expressed confusion or said they lacked information to 
determine which specific powers might be devolved. 


There was some concern that too much devolution of powers might 
threaten the existence of national standards in social and health care 
programs. 


There was a minority opinion that there should be no devolution of powers from 
the federal government to the provinces, as Canada requires a strong federal 


government. 


Other Discussion 


Delegates also addressed other related issues about which there were varying 
degrees of consensus: 


Delegates expressed a general openness to consider Quebec’s aspirations 
with regards to constitutional reform. 


In particular, support was expressed for the need to reconcile Quebec and 
the rest of Canada following the failure of the Meech Lake Accord, and 
to address Quebec’s sense of rejection. 


There was general support for the idea that the Constitution should be 
reformed through consensus, not confrontation, and that the people in the 
rest of Canada should regard Quebeckers as partners sharing common 
goals, not as enemies. 


The idea was expressed that the reform process should focus on 
preparing a complete package of values for Canada which Quebec would 
want to "buy into," rather than focus on setting conditions for recognition 
of Quebec as a Distinct Society. 


A concern was expressed that to have a proper debate on constitutional 


reform, Canadians must have correct and balanced information, rather 
than provocative statements in the media. 
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WORKSHOP NOTES: DIVISION OF POWERS 
Morning 


IS the Division of Powers an Important Issue? 


The workshop began with delegates being asked the question: Is the 
constitutional division of powers between the federal government and the provinces an 
important issue? If so, why? The delegates were unanimous in the view that the 
issue was important, although their reasons varied. Some of the reasons given by 
delegates were as follows: | 


° The trend toward decentralization appears to be occurring for no apparent 
reason, or at least without proper debate or explanation. It is important 
to understand why the federal government is proposing decentralization. 


° The recent decision of the federal government to cap its contributions to 
the welfare system under the Canada Assistance Plan demonstrates the 
need to clarify the obligations of each level of government with respect 
to shared-cost programs. 


° Several delegates expressed the need to eliminate overlapping 
jurisdictions and duplication in the provision of government services. 


° There was consensus that there needs to be a clearer definition of the 
powers assigned to each level of government, as this would help to 
remove the confusion over which governments are responsible for which 
programs, and would prevent governments from "passing the buck" with 
respect to their responsibilities. 


. The current trend of "passing the buck" has put extreme pressure on the 
budgets of municipalities, which must ultimately bear the burden of such 
programs as the welfare system. 


° The division of powers needs to be re-defined in order to empower the 
marginalized sectors of society (e.g., disabled, aboriginal peoples): 
moreover, these groups must also be empowered by their inclusion in the 
constitutional reform process. 


° There was a consensus on the need to have a Constitution that is flexible 
enough to deal with future problems, such as the environment. 
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Solutions to Concerns Raised 


Delegates were then asked for specific proposals to address their concerns 
about the division of power. The delegates generally agreed on a set of principles that 
should be followed when implementing any reforms. These principles were: 


Some 
included: 


There must be a grass roots, rather than a top-down approach to reform. 
In addition, the reform process must be conducted in an open and non- 
partisan manner. 


Where a program or service has international implications, there should 
be a federal presence, if not full federal responsibility. 


The division of powers should be determined according to which level of 
government can most efficiently deliver a particular program or service. 


The new division of powers must be clearly defined, so that there is no 
confusion about the responsibilities of each level of government. This 
new division should not allow one level of government to be paternalistic 
with respect to another level of government. 


of the specific proposals for reform proposed by individual delegates 


There should be a mechanism to improve regional representation at the 
federal level. One proposal was to have members of the provincial 
legislatures represented in the federal House of Commons when such 
matters as federal transfer payments to provinces are being considered. 


Some delegates expressed support for a system similar to the one in 
Germany whereby national standards for certain programs are established 
at the federal level, but administered at the state or local level. 


There was general agreement that if a particular level of government is 
to be responsible for providing a particular program or service, that level 
of government must have the power to raise sufficient revenues to fund 
the program or service. 


There was also general agreement that, where federal and provincial 
governments have agreed to jointly provide a program or service, there 
must be a mechanism to ensure that each level of government fulfils its 
commitment to the program or service. 


Some delegates felt that a minimum level of social programs and services 


should be entrenched in the Constitution, at least for the marginalized 
groups in our society (such as disabled people and aboriginal peoples). 
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Other delegates felt that the Constitution should only contain guarantees 
of more general principles, such as the guarantee of human rights, which 
are applicable to all people. These delegates felt there was a danger 
that, by entrenching certain social programs and services in the 
Constitution, other areas will be automatically excluded. Moreover, the 
need for social programs changes constantly, and the Constitution must 
be flexible enough to accommodate changing needs. 


° There was consensus on the need to recognize that the division of 
powers issue with respect to aboriginal peoples goes beyond the question 
of which government is responsible for allocating money, and includes the 
need to define the nature of Native self-government. 


Ontario’s Role 


The delegates to the morning workshop were unanimous in the view that Ontario 
should play a leading role in the Constitutional reform process. However, Ontario must 
be careful not to dominate or be paternalistic in its leadership; rather, it must play the 
role of facilitator. The delegates felt that Ontario’s views will be particularly important 
in the areas of aboriginal and disabled peoples’ issues. 
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WORKSHOP NOTES: DIVISION OF POWERS 


Afternoon 


Is the Division of Powers an Important Issue? 


As with the morning workshop, delegates were asked whether they felt the 
division of powers between the federal and provincial governments was an important 


issue. 


All delegates agreed that the issue was important, and gave the following 


reasons for this view: 


The need for a clearer definition of the division of powers was expressed 
(as in the morning session) in light of the federal decision to cap its 
contributions to the welfare system under the Canada Assistance Plan, 
and in light of the confusion created by overlapping jurisdictions. 


It was pointed out that the division of powers established in 1867 does 
not reflect the problems facing Canada today (Such as the environment, 
inter-provincial trade barriers). 


Delegates were in general agreement that Native issues are not being 
adequately addressed, due to the fact that two levels of government are 
involved in negotiations. 


General Principles for Change 


The delegates were in general agreement that the following principles should be 
followed in the process of re-defining the division of powers: 


There must be a clear statement about which powers are assigned to 
each level of government. 


There must be accountability on the part of the government responsible 
for a particular program. 


Each level of government must have taxation powers commensurate with 
the responsibilities assigned to them under the Constitution. 


The Constitution must be flexible enough to adapt to changing needs of 
people and regions. 


There was general support for the principle that each province should 
have the right to exercise a certain set of powers, but should also have 
the right to choose not to exercise a particular power. This right of 
access would be equal for all provinces. 
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° However, a minority of delegates felt it would be appropriate to provide 
each province with access to a different set of powers. For example, 
Quebec could have access to a different set of powers than Ontario, due 
to Quebec’s linguistic and cultural differences. 


° There was general support for the principle that the Constitution should 
be based on an "inclusionary" definition of Canada, a definition which 
focuses on those aspects of our country which we have in common, and 
which recognizes that our diversity is a strength, not a weakness. 


° There was also general agreement that the Constitution should incorporate 
Only general principles and policies, such as the protection of human 
rights and the creation of an economic union. The implementation of 
those principles and policies should be carried out by way of political 
agreements between the various levels of government, so that changing 
needs can be readily accommodated. 


Ontario’s Role 


In contrast to the morning session, the afternoon workshop felt that Ontario 
should not be seen to be playing a leadership role in the constitutional process, and 
should approach negotiations recognizing that Ontario is not Canada, rather, it is only 
one province out of ten. However, the afternoon workshop agreed with the morning 
group that Ontario should help to facilitate, not dictate, the process. 


One delegate felt that Ontario should consider the views of other provinces, but 
at the same time impress on the other provinces the urgency of the constitutional 
situation and the need for an agreement now. 


The delegates were generally agreed that it was important for Ontario to 
continue to live up to the financial obligations it assumed with respect to other 
provinces when it agreed to join Confederation. 


Some delegates felt Ontario’s role will be enhanced if it pursues its proposal for 
a Social Charter. 


Finally, the delegates agreed that our provincial politicians should use all of their 
abilities to communicate, in both English and French, their sincere belief in Canada, 
and the need to work together and to consult with each other so that the Constitution 
reflects the needs of all Canadians. 
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WORKSHOP NOTES: NATIONAL INSTITUTIONS 


Senate 


AND THE POLITICAL SYSTEM Morning 


There was no consensus in the workshop as to whether or not there should be 
a Senate. However, it was felt that if a Senate were to exist, then certain principles 
should guide its operation: 


The purposes of the Senate should be clearly defined and not simply 
compensate for the inadequacies of another institution. 


These purposes should extend beyond the representation of regional 
interests in national decision-making to include the representation of what 
might be termed "communities of interest". (Note: This term is discussed 
below.) This broad representational role was described as the protection 
of certain fundamental values -- for example, linguistic duality. The "sober 
second thought" role received little support. 


Membership in the Senate should not simply be geographically-based. 
Regional populations are not the only groups which feel alienated or 
disenfranchised. Thus, linguistic minorities, women, aboriginal peoples, 
and minority groups -- that is, "communities of interest" -- should also be 
represented in the Senate. There was one delegate, however, who took 
issue with what he termed the "control of legislative power" by "special 
interest groups". 


The election of Senators was generally accepted. Delegates, however, 
did not reach any decision as to how an electoral system (as opposed 
to a system of appointment) would ensure the representation of 
"communities of interest". Questions were also raised as to whether or 
not on a practical level an election could be held that was not partisan- 
based -- that is, without the participation of political parties. 


Those who addressed the issue of equal provincial representation in the 
Senate were opposed to the concept. Thus, they did not support a 
Triple-E Senate. There was some support, however, for equal regional 
representation. 


Concern was expressed about further layers of federal institutions -- in 
particular, the proposed Council of the Federation which would exist 
alongside the Senate and the House of Commons. The need to 
streamline government raised the possibility of merging the functions of 
the Senate and Council into one body. 
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Electoral System/Political Process 


There was agreement on the alienation of people from the existing 
political system. 


Agreement was also reached on the responsibility of the electorate to 
ensure that those elected are accountable and accessible. 


There was a recognition and acceptance of the party system. However, 
at the same time, it was felt that parties should be more explicit as to 
their policies during an election campaign. Once elected, candidates 
should adhere to their party’s platform. There was a general belief that 
"consistency" in this area is lacking. 


Barriers to entering the parliamentary process that were faced by women, 
aboriginal peoples, and minority groups were recognized. Some delegates 
expressly called for the opening up of parties. 


Delegates agreed that the electorate expects legislators to exercise 
judgment when making policy decisions. This expectation meant that no 
person has the right to expect that his/her wishes will always be followed. 


There was consensus that the opportunities for free votes should be 
enhanced and clarified. For instance, they could apply to moral issues. 
But a change in the use of free votes had to be done in a way consistent 
with our system of responsible government. 


Other reforms to the political system that were discussed, but without 
reaching any consensus, included: 


the election of one-third of the members of a legislature/Parliament 
every two years; 


the use of referendums, particularly with regard to matters that bind 
future governments to a debt; and 


enhancing access to the Committee system. 


Supreme Court of Canada 


Although delegates were comfortable with the way appointments to the 
Supreme Court have been made to date, a desire was expressed to 
further enhance confidence in the Court. 
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A general consensus was reached on the following points: 


A balance of Canadian perspectives, not just a demographic 
balance, is required on the Court. 


The qualifications for appointment should be defined clearly and in 
a way that is understandable to the public. In the case of a 
specific appointment, the qualifications justifying the appointment 
should be made public at the time the new justice is appointed. 


The provinces should be able to participate in the nominating 
process. But the federal government should have the power to 
reject nominees. 


Concerns were raised, but no consensus reached, as to whether the 
Ontario system for the appointment of Provincial Court Judges should be 
extended to the Supreme Court. 


Opposition was expressed to the American system of open scrutiny and 
confirmation which was seen as dissuading qualified judicial candidates 
from having their names put forward. 


The need for three judges from Quebec as a result of the province’s Civil 
Code was supported. 
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WORKSHOP NOTES: NATIONAL INSTITUTIONS 
AND THE POLITICAL SYSTEM Afternoon 


Senate 


There was a sense during the workshop that Senate reform is not the burning 
issue here that it is in parts of Western Canada and Atlantic Canada. Nonetheless, 
the need to respond to the concerns elsewhere for greater regional representation in 
national decision-making was recognized. 


Delegates were not certain if a reformed Senate was the appropriate way to 
address these regional concerns. Indeed, there was no consensus as to whether or 
not there should even be a Senate. It was felt, however, that if the Senate were to 
be reformed to better protect regional interests, then the concept of representation had 
to be rethought. Representation could go beyond geographic criteria to include what 
might be termed “communities of interest”. 


No delegate expressed support for a reformed Senate with equal provincial 
representation. There were statements, however, in favour of more equitable provincial 
and territorial representation, with the German Bundesrat -- where, depending on their 
size, Lander (roughly equivalent to provinces) have either three, four or five seats -- 
being mentioned as a possible model. On the selection of Senators, most of the 
proponents of a reformed Senate favoured an elected body. 


Other issues raised in the workshop included the relationship between the 
Senate and the House of Commons and the effect of Senate reform on provincial 
governments. Two conclusions reached were: 


° The preeminent federal institution is the House of Commons. That 
preeminence should not be undermined by a reformed Senate. 

° Reforms to the Senate should not erode the power of provincial 
governments. 


Electoral System/Political Process 


° There was a real sense of a lack of confidence in, and alienation from, 
the political process. 


° A common concern was the need for much more responsiveness from 
legislators at both the federal and provincial levels. 
° The existence of political parties was supported, as was the current "first- 


past-the-post" electoral system. There was no enthusiasm for moving 
towards a system of proportional representation. 
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The concern about accountability was reflected in the desire for a better 
balance between party discipline and free votes on certain types of 
issues. It was acknowledged, however, that there were inherent 
limitations to the notion of free votes. These limitations included the 
accountability of parties to the electorate and the concept of responsible 
government. 


The responsiveness of the legislative committee system received specific 
attention. Support was expressed for improving access to the system and 
making consultation more meaningful. 


It was felt that Question Period, as currently conducted, is undermining 
the credibility of the parliamentary system. 


Two further reforms which were discussed and on which there was no 
consensus were: 


fixed terms for members; and 


a right of recall between elections. 


Supreme Court of Canada 


The statutory guarantee of three judges from Quebec on the Supreme 
Court was seen as another element of the distinctiveness of Quebec 
within Confederation. The guarantee has symbolic value and in addition 
recognizes the presence of Quebec’s Civil Code. 


A general consensus was reached on the following matters: 


Under the federal proposals, provinces would submit a list of five 
nominees to the federal government. The current system for the 
appointment of Ontario Provincial Court Judges, which involves the 
input of laypersons and the bar, should be extended to the 
selection of these five nominees. The selection, however, should 
take place in private. 


After the federal government has selected a nominee from the 
provincial list, there should be a public confirmation process 
conducted by elected officials -- perhaps by a reformed Senate. 
The Charter of Rights has increased the powers of the Supreme 
Court in a way which makes some kind of public scrutiny 
necessary. 


The qualifications for appointment to the Supreme Court should be 


seen as not only requiring a legal background, but also should 
reflect the social makeup of Canada. 
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The qualifications should not be based on partisan considerations. 


This process for selecting nominees should apply to other federal 
courts, such as the Court of Appeal in each province. The 
workshop did not discuss the confirmation procedure for the 
nominees to these other courts who would be selected by the 
federal government. 
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WORKSHOP NOTES: PROCESS OF 
CONSTITUTIONAL REFORM Morning 


THE STATUS QUO 


The delegates agreed that there is widespread public dissatisfaction with the 
existing process of constitutional reform. People feel that they are shut out of the 
process. The example most delegates mentioned was the Meech Lake Accord. The 
public was not consulted about the terms of the Accord while it was being drafted, not 
educated about it when it was released, and resented being told that it was a "take 
it or leave it" proposition. 


Many delegates expressed a dissatisfaction with the existing system of 
parliamentary representation. They felt that politicians do not genuinely represent the 
public, but are bound by party discipline regardless of the views of their constituents. 
For example, when a parliamentary committee holds hearings to gather public input on 
proposed legislation, members of the public who put in the time and effort to appear 
before the committee often find that their views are ignored when the Members vote 
on the bill in committee and in the House. 


Delegates agreed that until a constitutional process is devised which is genuinely 
participatory, ordinary Canadians will not feel a sense of "ownership" of the 
Constitution. 


The delegates addressed these problems by discussing different ways the 
Constitution could be reformed. 


A CONSTITUENT ASSEMBLY 


Many delegates were attracted to the concept of a constituent assembly. They 
felt it offered the prospect of a decision-making body which could be genuinely 
representative of the public, and be non-partisan. 


Upon discussion, however, a number of concerns about the concept were 
identified: 


° How would the members of the assembly be selected? One possibility 
is that they be appointed by the Canadian Parliament and the provincial 
legislatures, but this raises the question of legitimacy. Such an assembly 
would simply duplicate the existing system of representation. 


° If the delegates are elected, then the question immediately arises of how 
such an election should be conducted. 
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There was no way to guarantee that the assembly would be more 
representative of our society than the existing system. Canadian society 
is a complex mosaic, and it may be impossible to design any assembly 
which would accurately reflect it. Also, Canadians who did not wish to 
get involved in constitutional politics could not be forced to do so. 


Would the assembly create a proposal or consider one proposed by 
governments? There was some doubt about whether a constituent 
assembly could create a constitution. 


If the delegates to such an assembly are actually responsible for 
formulating a constitutional package, compromise will be necessary. But 
this would mean that the delegates will have to abandon or compromise 
the promises they made to the people who selected them for the job. 
This is precisely the feature of the existing political system which leads 
many people to argue it is not really representative. 


To whom will an assembly be accountable? Should Parliament and the 
legislatures be bound to accept the package an assembly proposes? Is 
this democratic or practical? 


It is important to point out that despite these concerns, one member of the 
group remained adamant that a constituent assembly was the model Canada should 


adopt. 


A REFERENDUM 


The delegates agreed that a referendum had its advantages and disadvantages, 
and concluded that it could not be used as the sole method for amending the 


constitution. 


The concerns raised about a referendum were: 


an adequate public education campaign might not be possible; 

a referendum might enable a majority to abuse the rights of minorities. 
Delegates agreed that a referendum result of "51% v. 49%" was 
dangerous; 

a referendum result would not be binding on the politicians; and 


referendums are expensive and time-consuming. 
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Three views about the use of referendums emerged from the discussion: 


One group of delegates agreed that a referendum should only be used 
to break an impasse on a committee or among governments. 


Another group suggested referendums could be used periodically to ratify 
and legitimize parts of a constitutional package as they were agreed upon 
by a committee or by governments. 


One delegate suggested a referendum be used to ratify a complete 


package worked out among governments after a period of public 
consultation. 


ADAPTING THE EXISTING SYSTEM 


Most delegates agreed that an adaptation of the existing system of government 
could be a satisfactory means of providing opportunities for popular participation in the 
process. For example, necessary adaptations to parliamentary committees analyzing 
constitutional reform were discussed: 


Any parliamentary committee set up to consider proposals should be 
expanded to include members of the public to make it more 
representative; 


The committee would conduct public hearings; 

The politicians sitting on the committee must be free to participate in a 
non-partisan manner, and regard votes on any proposals as free votes 
not subject to party discipline; and 


The committee would report directly to the Legislative Assembly. 


As noted above, some delegates felt referendums could be used to supplement 
this reformed legislative process. 


Delegates recognized the need to get on with the job of reforming the 
Constitution. Some felt that the process of constitutional reform should not necessarily 
be conducted according to a timetable influenced by the Quebec government’s decision 
to hold a referendum on sovereignty in 1992. They felt that any such timetable was 
an artificial constraint. 


While all the delegates agreed that the Constitution had to be amended, in the 
end it was not possible for the group to reach a consensus on the process. Delegates 
agreed this was not surprising, given the complexity of the issues, and the brief time 
available for discussion. 
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WORKSHOP NOTES: PROCESS OF 


CONSTITUTIONAL REFORM Afternoon 


THE FLAWS IN THE EXISTING PROCESS 


All of the delegates agreed that the existing process for amending the 
constitution was flawed. The process which produced the Meech Lake Accord left out 
ordinary Canadians and many other constituencies across the country. 


The discussion which followed was wide-ranging. 


One delegate suggested that each province should be able to exercise 
its constitutional powers (under s. 92 of the Constitution Act, 1867) as it 
saw fit. The existing amending formula, which required at least seven 
provinces to agree to an amendment, is too cumbersome. Other 
provinces should not have to be consulted about any amendment which 
really only affected one province. For example, there was no need to 
seek the approval of the other provinces for an amendment recognizing 
Quebec as a "Distinct Society”. 


The aboriginal delegates outlined how decision-making worked in their 
communities. They explained that every member of a clan had the 
Opportunity to participate in the debate before a decision was taken. As 
a result, the process could take considerable time. But the result was 
that the decision eventually reached was acceptable to all as legitimate, 
even if they personally had problems with it. 


While all of the other delegates were impressed by the "grass roots" 
nature of the aboriginals’ decision-making process, many suggested that 
realistically, the country was faced with a timetable influenced by events 
in Quebec. 


The delegates discussed the concept of a constituent assembly. They 
agreed that the following questions would have to be answered: 


how are the delegates to an assembly to be selected? 


how does one ensure that the assembly will be genuinely 
representative of Canadian society? 


should the decisions reached by such an assembly be binding? 


The delegates explored the referendum option. Many suggested that a 
referendum could result in the majority abusing the rights of minorities. 
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One delegate pointed out that the reason why the Spicer Commission 
found that many Canadians were severely critical of the federal 
government’s multiculturalism policy was because those Canadians 
supportive of the policy had failed to participate in the Commission’s 
forums, thereby slanting the Commission’s conclusion. 


AREAS OF AGREEMENT 


The delegates were unable to achieve an overall consensus on how the 
Constitution should be amended. They did agree on the following points: 


The amending process should be reformed in some way to make it more 
open, democratic and participatory. Only then will constitutional proposals 
put forward by governments be regarded as legitimate by the people. 


The aboriginals’ right to inherent self-government must be recognized. 
The "Distinct Society" of Quebec should be recognized. 


The referendum option poses dangers to minorities, and should be used 
only as a last resort. 


If the option of a constituent assembly is adopted, it must be given real 
powers to propose constitutional reforms which governments must 
seriously consider. Any assembly which is set up merely to provide 
citizens with an outlet for “letting off steam" will just encourage the 
cynicism many Canadians already feel about constitutional politics. 
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V. Plenary Discussion Summary 


Hugh Mackenzie, Conference Facilitator, opened the general discussion by 
outlining some of the consensus points developed throughout the Conference. These 
included: 


* Entrenchment of the inherent right for aboriginal self-government; 
* Constitutional recognition of a Distinct Society in Quebec; 
“ The need for and commitment to a strong and united Canada. 


The Conference produced excellent ideas and a recognition that more 
conversation must take place. As well, it shows that a dialogue has begun and that 
a strong grass roots consultation process can be effective. 


The discussion was then opened to the floor and individual delegates spoke to 
the Conference. These discussions are summarized as follows: 


A. Individual Presentations 
Andy Rickard 
* Strongly critical of the Conference format and some delegates. 


* The structure of this Conference does not work. It is full of misguided people 
out of touch with reality. "You ask where are we, where do we want to go and 
how to get here. You do not ask where we came from." Native people feel 
much frustration, disappointment and anger because there is great 
misunderstanding of what is going on in the aboriginal communities. 


* The aboriginal issue and point of view is very simple and clear. The process 
has begun, something has started on community based aboriginal issues and 
some of the delegates have very valid and good points. 

*  MPP's and government staff need orientation courses to explain what 
aboriginal people are talking about and the education system could do much 
more that it’s doing to explain the aboriginals’ point of view and the contributions 
they can make. 

Shalom Schachter 


“ The work, discussion and the process has to continue. 
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* Recommend the Social Charter be developed further to provide disadvantaged 
people with self respect and the ability to support themselves, equality of 
opportunity and expanded rights to a job, the right to participate in determining 
working conditions, the right to unions, collective bargaining, and the resolution 
of disputes. 


Henry Wetelainen 


“ Mr. Rickard does not speak for the Metis. Calling people names is no way 
to start a learning process. Conference delegates provided a warm reception 
and there has been a genuine willingness to listen and learn on the part of 
delegates. 


“ There is misunderstanding but it is our responsibility to teach, to walk with 
other groups and to take others to our communities. This is an excellent start. 
Sudershen Kumar Beri 

* The Spicer Commission’s portrayal of multiculturalism was dry and negative 
and very upsetting. The Ontario Government's policy on multiculturalism is very 
clear and committed to sharing and access. Canada is such a beautiful garden 
with so many different flowers. To live in a great country like Canada is great 
fortune and we need to work together. 

* Immigration must be centrally, not provincially, controlled and arrangments 
should not vary province to province. 


Ann Vanstone 


* How much we have accomplished and the quality of discussion that has taken 
place over the course of the Conference is amazing. 


* Discussing what is right for Ontario is different from deciding what is right for 
other provinces. 


“ Asked if there is interest in this same group coming back in several months 
to discuss the issues in light of what others are doing. 

Murad Velshi 
* During the Conference there has been much exorcizing of guilt and a healing 


process correcting past inequities has taken place. Visible minorities’ situations 
and opinions must be considered. 
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Gilles LeVasseur 
* Develop a global charter which includes: 


- rights and freedoms that exist; 

- social rights; 

- economic rights; 

- environmental rights; 

- aboriginal rights; 

- linguistic rights; 

- the right to have impact on provincial affairs. 


* The province of Ontario should take leadership. 
* A Constitution of Ontario should be seen as a first step which could then be 
expanded. 
Scott Duncan 
* We need to refocus our vision of this great country. We must carry the torch 
high for Canada. I’ve fought for this country and I’m proud to be a Canadian. 
Eric Bucholz 
* As a youth delegate | feel this is a very important process. What happens 
here will affect future generations and we have to assume the responsibility of 
carrying the torch. We must maintain an infrastructure in this country to address 
the needs of all people. Equal opportunity for all, special privilege for none. 
George Neufeld 
* There exists the great need to start to deal with each other as fellow 
Canadians and human beings and talk with people, recognizing the importance 


of dialogue. 


* Our values, principles and realities need to be recorded. We keep shuffling 
the deck. 


* This process has great potential. 


* Recommend meeting again and building on accomplishments of this 
Conference. 
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Roger Jones 


Peter 


* This process required sharing along with the need for leadership. This is 
only the beginning. We need a commitment that non-natives will go back and 
share what they have learned. 

* We must live in harmony to co-exist and understand the aboriginal views. We 
have been here for many generations and will still be for many more. Our 
rights must come about. We are the first people. If it doesn’t happen in my 
generation it will happen with my children or with my grandchildren but we 
should not wait 10 years. 


* We will define our rights for self-government, we will decide what laws apply 
and how we will enforce them. 


* There is nothing in the Constitution that is humanistic; no words for love, 
sharing, kindness, truth, honesty. Those words are our lives and we live in this 
country. 


*“ We need a youth conference and a senior citizens’ conference. "We must 
close the gap between elders and youth." 

Leibovitch 

“ Realize that when delegates go back to their communities they are dealing 
with people who are very worried. Very few Canadians can say they have a 


secure future. 


“ A Constitution is supposed to protect people and prevent future injustices. A 
truly Canadian Constitution must: 


- establish a process for full economic equality; 


- guarantee the people of Quebec can speak their own language and 
have their own culture; 


- protect visible minorities from being discriminated against; 
- ensure no native child should have to live in poverty; 
- provide true equality. 


* A Canadian Constitution reflects the interest of all Canadians - the majority. 
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Susan Crean 


* This Conference has produced significant commitment to working together and 
respecting differences. 


* Broadcasting responsibilities are vital We must shorten the distance and 

barriers which divide us from understanding each other and coming together. 
Chief Gordon Peters 

* The tough issues will be solved by people, not institutions. 

* This Conference has produced good recommendations we should pursue. 

There is no need to wait for the federal government; the Ontario Government 

can proceed. Delegates should write to Queen’s Park and urge the provinces 


to begin dealing with the tough issues of land rights, jobs and economics. 


* We talk about winners and losers. If we work co-operatively we all will benefit 
and there will be no losers. 


* We will come back to the process one more time. We will try to extend our 
hand and try again. 


* There is a need for cooperation to clarify the issues and make the community 


understand. If non-natives want to find out more, they should ask. " Come 
share with us, we can find the balance." 
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B. 


Closing Remarks 


Dennis Drainville, Conference Chair 


“ This has been a process of goodwill and generosity of spirit, of convergence 
and divergence and reflection of so many issues relating to the Constitutional 
debate. 


“ We have a sense of the issues and direction the people of Ontario wish to 
take, of the values that we have. We need to pay attention to those values and 
keep them in front of us. 


* We listened and heard what was said: the pain of the aboriginals, the visible 
minorities, the francophones. We also heard the joy of a common heritage, 
hopefulness and that each of us has a part to play. 


“ Delegates have given us clear directions and we will be helped in a significant 
way in writing our Report. 


* We live in an era of cynicism and negativity about politics but working with the 
Sub-Committee in planning and implementing this Conference has truly been a 
non-partisan and gratifying experience that gives me great hope that we as a 
Committee will be able to accomplish our goal of making a major contribution 
to the future of this province and this country. 
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VI. Conference Evaluation 


A Conference evaluation form was distributed to all participants. Comments 
were requested under four topics: Conference format; workshop format; reporting of 
workshops; and facilities. Also included was a section for other comments. The 
following is a review of the comments under each topic. 


1. Conference Format 


* Overall, delegates concluded the Conference was very well organized and 
many would like to see the process continue. 


* Some people stated that there was not enough time to fully address all the 
issues. 


“ Most felt there was good use of time and the interaction at lunches, dinner 
and receptions was very helpful and informative. 


* Two delegates mentioned the selection process. One stated "the political 
correctness revealed by the selection of delegates...made me more sceptical 
about Canadian unity than before.” The other, however, commended organizers 
for the “excellent mix in backgrounds of delegates.” 


* Most people felt that real work was done with much listening and sharing. 


2. Workshop Format 
* Overall, facilitators and recorders were rated good to excellent. 


* Delegates felt there was a high level of discussion and that all comments 
were given legitimacy. 


* Two delegates suggested the workshops were too large and that 8 - 12 would 
be a better number. Three people felt the size of each workshop was just right. 


* Several people referred to inadequate time for the discussion of issues. 


* Several stated that some MPP’s became too involved in the workshops and 
suggested that MPP’s should be observers and not allowed to participate as 
delegates. 


* The quality of background information and advance mailings was highly rated. 


Tae 


3. Reporting of Workshops 
* Overall, the majority of respondents felt that the reporting was very good to 
excellent. Only one person suggested that the reporting was banal and poorly 
done. 
“ Most said the reporters did an excellent job and several people commented 
on the good quality of the reports - with high marks to recorders and facilitators. 
4. Facilities 
* Generally delegates rated the facilities from good to excellent. 
“ Two preferred that the Conference location be restricted to one building. 
" Several people appreciated not being in a hotel setting for the Conference. 
* Some people noted the bus transportation that was provided between hotel 
and Conference and workshop sites and appreciated the service. 
5. Other Comments 
* Several people noted their appreciation at being part of this process. 
“ There was some frustration over time constraints. 


“ Several recommended that there be more conferences and forums such as 
this with the same group of people and with others. 


* Two people felt the diversity of the participants could be improved upon. 
* One person criticized having too many “bleeding hearts" present. 
*“ One person summed up what several were saying: 
"This has been the first step in a thousand mile journey... We delegates 


are responsible now for other actions within our own spheres and as 
citizens we are compelled to participate further..." 
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WORKSHOP THEME: FUNDAMENTAL CHARACTERISTICS AND 
VALUES OF CANADA 
Where are we? 
BACKGROUND: 


° Some relevant provisions include the preambles to the Constitution Act, 1867 and the 
Charter of Rights and Freedoms, and ss. 25, 27 and 28 of the Charter. 


° The Charter provides that it is to be interpreted in a manner consistent with the 
preservation and enhancement of the multicultural heritage of Canadians (s. 27). It 
also provides that the rights and freedoms referred to in it are guaranteed equally to 
male and female persons (s. 28), and that the guarantee of those rights is not to be 
construed so as to abrogate or derogate from any aboriginal, treaty or other rights or 
freedoms that pertain to the aboriginal peoples of Canada (s. 25). 


° The Meech Lake Accord (1987) proposed that the Constitution be amended to provide 
that the Constitution (which includes the Charter) be interpreted in a manner 
"consistent with: 


the recognition that the existence of French-speaking Canadians, centred in 
Quebec but also present elsewhere in Canada, and English-speaking Canadians, 
concentrated outside Quebec but also present in Quebec, constitutes a 
fundamental characteristic of Canada; and 


the recognition that Quebec constitutes within Canada a distinct society." 
. However, the Accord provided that this amendment was not to affect the provisions of 


the Constitution concerning multicultural heritage and aboriginal peoples (including ss. 
25 and 27 above). No similar statement was made concerning gender equality rights. 


° In the discussions that followed the Accord, two criticisms in particular were made 
concerning the duality/distinct society clause. One was that the clause should be 
elaborated to include other important fundamental characteristics of Canada. Another 
criticism, put forward by some womens and other equality-seeking groups, was that 
the Accord jeopardized equality rights. 


° In response to these concerns, the Ontario Legislature’s Select Committee on 
Constitutional Reform (1988), appointed to consider the Meech Lake Accord, 
recommended that an amendment to the Constitution to elaborate the concept of 
"fundamental characteristics" be considered following the ratification of the Accord. 
The Committee proposed that the amendment should include the following: 


a recognition that aboriginal peoples constitute a distinctive and fundamental 
characteristic of Canada; 
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a recognition that our multicultural heritage and Canada’s commitment to equal 
respect for the many origins, creeds and cultures that shape our society 
constitute a fundamental characteristic of Canada; 


a recognition that the commitment to the protection and guarantee of the rights 
and freedoms of all Canadians constitutes a fundamental characteristic of 
Canada. 


Subsequently, the 1990 Constitutional Agreement, which would have amended the 
Accord in some respects, was reached. Among other things, this agreement provided 
that: 


the Accord be amended so that the duality/distinct society clause would not 
affect s. 28 of the Charter (which, as noted earlier, provides that.Charter rights 
and freedoms are guaranteed equally to both sexes.); and 


that an all-party Special Committee of the House of Commons would hold 
public hearings (which would have commenced in July 1990) and report on the 
substance and placement of a statement of constitutional recognitions (referred 
to as a "Canada Clause") to be considered by the First Ministers. 


This agreement was considered by the Ontario Legislature’s Select Committee on 
Constitutional and Intergovernmental Affairs (1990) which affirmed the 
recommendation of the 1988 Select Committee with respect to the elaboration of the 
concept of "fundamental characteristics," and made specific reference to the inclusion 
of gender equality rights in this regard. 


Certain values and principles have been identified as underlying the Charter and as 
constituting the standard against which a law which infringes a person’s rights must be 
judged to determine whether it is a "reasonable limit" on that nght. The Supreme 
Court of Canada has stated that these principles include: 

respect for the inherent dignity of the human person; 

commitment to social justice and equality; 

accommodation of a wide variety of beliefs; 


respect for cultural and group identity; and 


faith in social and political institutions which enhance the participation of 
individuals and groups in society. 


The September 1991 federal proposals recommend that a "Canada Clause" which 
acknowledges who we are as a people, and who we aspire to be, be entrenched in the 
Constitution. 
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° The federal proposals also recommend that a duality/distinct society clause, with a 
definition of the concept of distinct society, be included in the Charter. 


(See also Background Theme Paper for the "Charter of Rights and Freedoms” workshop). 


Where do we want to go? 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


How do we get there? 


FUNDAMENTAL CHARACTERISTICS AND 
VALUES OF CANADA 


What are the fundamental characteristics which define 
Canada? 


What are the fundamental principles or values which 
should direct and inform our governing institutions? 


CANADA CLAUSE 


How should these characteristics and principles be 
recognized and advanced in the Constitution? 


For example, should a clause be inserted in the 
Constitution which would direct that the Constitution 
be interpreted in a manner consistent with the 
recognition of the fundamental characteristics and 
principles identified? 


What actions or changes are required to address your 
proposals concerning the recognition of the 
fundamental characteristics and values of Canada? 
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WORKSHOP THEME: CHARTER OF RIGHTS AND FREEDOMS 


Where are we? 
BACKGROUND: 
° The Charter of Rights and Freedoms forms Part I of the Constitution Act, 1982 (ss. 1- 


34). Other relevant provisions of the Constitution Act, 1982 include ss. 35(4), 52 and 
59. 


° The Charter was entrenched in the Constitution as part of the repatriation of the 
Constitution in 1982. 


° The Charter protects a range of primarily civil and political rights including the 
fundamental freedoms of conscience and religion, thought, belief, opinion and 
expression, peaceful assembly and association, democratic (ie. right to vote) and 
mobility rights, and legal (ie. right to life, liberty and security of the person), equality 
and language rights. 

° The protection of these rights is subject to "reasonable limits." A determination of 

whether a limit or law is reasonable involves a consideration of the following: 


the importance of the objective of the law; 
how carefully designed the measures are to achieve the objective; 


whether there are other methods of achieving the objective which would 
infringe the right to a lesser extent; and 


the relative importance of the objective and the infringement of the right in 
question. 


° If a law violates or is inconsistent with the Charter, then it is of no force or effect (s. 
52(1)). Decisions as to whether a law or action is inconsistent with the Charter are 
made by the courts. As a result, the Supreme Court of Canada ultimately determines 
whether a law or action violates the Charter. 


° A person whose Charter right has been violated may apply to a competent court to 
obtain such remedy as the court considers appropriate and just in the circumstances. 
The remedy could include a dismissal of a criminal charge, a declaration that a law is 
invalid or an award of damages. 


. The rights in the Charter vary in terms of who is entitled to benefit from them. 
Where the right is guaranteed to "everyone," "any person," "any member of the 
public," or "anyone," the right has generally been interpreted to apply to both 


individuals and corporations or other similar entities. On the other hand, where the 
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terms "every individual" or "every citizen" are used, the right is not likely to be 
extended to corporations. 


The Charter applies to the actions of Parliament and the government of Canada, and to 
the actions of the Legislatures and governments of each province, in relation to all 
matters within their respective authorities. It places restrictions on their powers by 
preventing the exercise of those powers in a way which would infringe a person’s 
rights under the Charter. The Charter does not apply so as to restrict the actions of 
private persons. 


Although the Charter places restrictions on the powers of government, it also provides 
that Parliament or the legislature of a province may enact legislation to operate 
notwithstanding a provision of the Charter (s. 33). To effectively "override" the 
Charter in this way there must be an express declaration in the legislation to this 
effect. A declaration in this respect will cease to have effect after 5 years, but it may 
be re-enacted. The power of governments to "override" the Charter in this way 
applies only to ss. 2 and 7-15 of the Charter. 


The Charter provides that it is to be interpreted in a manner consistent with the 
preservation and enhancement of the multicultural heritage of Canadians. It also 
provides that the rights and freedoms referred to in it are guaranteed equally to male 
and female persons, and that the guarantee of those rights is not to be construed so as 
to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that 
pertain to the aboriginal peoples of Canada. 


The Constitution Act, 1982 (s. 36) states that Parliament and the legislatures, together 
with the government of Canada and the provincial governments, are committed to 
promoting equal opportunities for the well-being of Canadians, furthering economic 
development to reduce disparity in opportunities, and providing essential public 
services of reasonable quality to all Canadians. Parliament and the government of 
Canada are also committed to the principle of making equalization payments to assist 
poorer provinces in providing public services. 


Economic, social and cultural interests such as those pertaining to an adequate 
standard of living, employment and employment conditions, health, education and 
social security are not protected by the Charter. As a nation, Canada is a party to the 
International Covenant on Economic, Social and Cultural Rights (in force January 
1976) in which it agrees that people have certain economic, social and cultural rights 
and it agrees to "undertake(s) to take steps, . .., to the maximum of its available 
resources, with a view to achieving progressively the full realization of the rights 
recognized in the present Covenant by all appropriate means, including particularly the 
adoption of legislative measures." As a party to the Covenant, Canada also undertakes 
to submit reports "on the measures which they have adopted and the progress made in 
achieving the observance of the rights" recognized in the Covenant. Canada has 
submitted a series of reports in such areas as the right to work, the right to an 
adequate standard of living and the right to education. 
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° There are no constitutional rights with respect to a clean or healthful environment. 


° The Ontario government proposed in September 1991 that the Constitution should 
include a social charter which would both state the key social values and principles 
Canadians wish to affirm and guide governments in the realm of social policy. There 
would need to be institutions (one option could be an expanded role for the Senate) 
for developing, monitoring and enforcing policies that would put these values and 
principles into practice. There would also need to be broad public participation at all 
stages of this process and a recognition that "national sharing" is required for the 
charter’s principles to be realized across the country. 


° The September 1991 federal proposals recommend that: 


the Charter be amended to guarantee property rights; 


the votes necessary for Parliament or a provincial legislature to invoke the 
override (section 33) be changed from a simple majority to 60% of the 
members of Parliament or the provincial legislature; and 


the Charter be amended to provide that it is to be interpreted in a manner 
consistent with the recognition of Quebec as a distinct society within Canada. 


(See also Background Theme Paper for the "Fundamental Characteristics and Values of 


Canada" workshop). 


Where do we want to go? 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


PROTECTION OF EXISTING RIGHTS 


Does the Charter of Rights and Freedoms adequately 
protect the rights and freedoms set out? 


Should any of the existing provisions be amended - for 
example, should the equality rights or language rights 
guarantees be amended? How? 


ADDITION OF NEW RIGHTS 


Should social and economic rights - for example, 
rights pertaining to an adequate standard of living, 
employment and employment conditions, health, 
education, and social security - be incorporated in the 
Constitution? 


If so, which rights in particular should be included? 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


How do we get there? 
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How should these rights be enforced? In particular, 
should these rights be enforced in the same manner as 
the rights presently in the Charter or should they be 
enforced in some other way? 


POWER TO OVERRIDE RIGHTS AND FREEDOMS 


Should Parliament and Legislatures have the power to 
override rights and freedoms guaranteed in the 


Charter of Rights and Freedoms? 


If so, which rights and freedoms should be capable of 
being overridden? 


Should the exercise of the override power be made 
more difficult - for example, should support greater 
than a majority vote in the Legislature or Parliament 
in question be required? Should the override power 
be varied in any other way? 


What actions or changes are required to address your 
proposals concerning the Charter of Rights and 
Freedoms? 
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WORKSHOP THEME: ABORIGINAL ISSUES 


Where are we? 


BACKGROUND: 


In 1763, George III issued a Royal Proclamation in which he recognized the title of 
Indians in the area west of existing European settlement, and said that only the Crown 
could negotiate with them to buy their lands. These negotiations resulted in treaties 
between the Crown and particular groups of aboriginal peoples. 


There are a number of provisions of Canada’s Constitution which are particularly 
relevant to aboriginal people: including s. 91(24) of the Constitution Act, 1867, and 
ss. 25, 35 and 35.1 of the Constitution Act, 1982. 


Responsibility for "Indians, and Lands reserved for the Indians" lies with the federal 
government under s. 91(24) of the Constitution Act, 1867. However, subject to certain 
exceptions, provincial laws apply to Indians and lands reserved for the Indians. 


Nothing in the Charter shall detract from "aboriginal, treaty or other rights and 
freedoms" of the aboriginal people of Canada, including the Royal Proclamation of 
1763 (which was the first acknowledgment by the British Crown of aboriginal title to 
land) and present or future land claim agreements (s. 25). 


Section 35(1) of the Constitution Act, 1982 says that "The existing aboriginal and 
treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed." 
That statement is clarified: the term "aboriginal peoples" includes "the Indian, Inuit 
and Métis people" (s. 35(2)); and "treaty nights" include rights that exist by way of 
present or future land claims agreements(s. 35(3)). S. 35(4) says that aboriginal and 
treaty rights are "guaranteed equally to male and female persons," notwithstanding 
anything else in the Act. 


The government is committed by s. 35.1 to inviting representatives of the aboriginal 
people of Canada to participate in discussions at a constitutional conference if any 
changes are made to any of the above sections of the Constitution. 


A series of four constitutional conferences were held between 1983 and 1987 in an 
effort to entrench the right to aboriginal self-government in the Constitution. 
Representatives of the provinces and aboriginal people failed to come to an agreement 
on the issue; four provinces would not agree to endorse the concept itself. 


A recent constitutional development involving aboriginal people was the 
announcement by the Rt. Hon. Joe Clark of the "parallel process" of negotiations with 
the Assembly of First Nations (which represents status Indians on reserves). Under 
this process, four Constituent Assemblies (of aboriginal youth, women, urban citizens 
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and elders) will be held, and the results will eventually be incorporated in the report of 
the Parliamentary "Super-Committee"” in 1992. 


. Although Métis people are treated as aboriginal people in the Charter, the federal 
government has not acknowledged other responsibility for them. The federal 
government’s relationship with "Indians" is governed by the Indian Act. This law 
defines who is an Indian for the purposes of the federal government, the nature of 
Indian reserves, the form of government on those reserves, and economic questions 
such as revenue from resources, and income tax of Indians on reserves. The federal 
government also has responsibility for the Inuit, but this relationship is not governed 
by the Indian Act. In the September 1991 federal proposals, the government makes a 
"commitment" to address its role vis-a-vis the Metis. 


° In the same document, the federal government proposes that a process to deal with 
outstanding aboriginal matters be entrenched in the Constitution. It also proposes 
recognition in the "Canada Clause" of aboriginal rights and that aboriginal peoples 
were historically self-governing. 


Self-Government 


° Since the failure of the conferences mentioned above, the federal government has 
pursued a policy of negotiating self-government agreements on a community-by- 
community basis. Only one community, the Sechelt Band in B.C., has gone fully 
along this route, gaining a municipal-type government by the passage of federal and 
provincial laws to that effect. | 


° The recent federal paper proposes that the starting point for negotiations be 
constitutional recognition of the right to aboriginal self-government. This statement 
would not be enforceable for up to ten years from adoption of the amendment. During 
this time, conferences would be held regularly, details negotiated and agreements 
entrenched. If no agreement is reached in ten years, the general right could be defined 
by the courts. 


° The Ontario government has also pursued self-government negotiations with the 
federal government and First Nations. This was officially announced in a "Declaration 
of Political Intent" in December 1985. A "Statement of Political Relationship," 
recognizing "the inherent right to self-government of the First Nations" was signed by 
the Ontario government and the Chiefs of Ontario in August 1991. 


National Institutions 
° A committee of present and former aboriginal MPs has recommended to the Royal 


Commission on Electoral Reform and Party Financing that there be 12 reserved seats 
in Parliament for aboriginal people, on the New Zealand model. 
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° The recent federal constitutional proposals include a provision for guaranteed 
aboriginal representation in a reformed Senate. 


Where do we want to go? 


DISCUSSION QUESTIONS: 


How do we get there? 


Should the inherent right to aboriginal self- 
government be entrenched in the Constitution? If so, 
how should it be done? 


Should there be a third, aboriginal, order of 
government recognized in the Constitution? If so, 
what should this look like? 


Should the responsibility for "Indians" remain with 
the federal government? 


Should the "three founding nations" (Aboriginal, 
French and English, in order of arrival) be recognized 
in the Constitution? Should this recognition be in a 
Canada Clause? 


Should aboriginal people have a guaranteed number 
of seats in the House of Commons, the Senate, and/or 
the provincial legislatures? 


Should there be legal changes such as a separate 
aboriginal judicial system and/or representation on the 
Supreme Court of Canada or other courts? 


Where does the settlement of land claims fit in with 
constitutional negotiations? | How should other 
pressing social and economic issues facing aboriginal 
communities be addressed? How would shared-cost 
programs with provincial and federal levels of 
government be dealt with? 


What actions or changes are required to address your 
proposals concerning aboriginal issues? 
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WORKSHOP THEME: 
CONSTITUTIONAL CHANGE AND THE ECONOMY 


Where are we? 
BACKGROUND: 
Some sections of the Constitution relating to regulation of the economy and integration of the 


economic union are Constitution Act, 1867, ss. 91, 92, 92A, 121 and Constitution Act, 1982 
SSO 850; 


e The Constitution 


sets out the exclusive powers of Parliament, including the power to regulate 
trade and commerce. As well, most powers relating to taxation and regulation 
of banking, public debt and currency reside exclusively with Parliament. 


sets out the exclusive powers of provincial legislatures, including property and 
civil rights, direct taxation for provincial purposes, granting of retail and liquor 
licences, local works, natural resources and electrical power. 


provides that all Canadian citizens and permanent residents can live and work 
in any province, subject to provincial laws and practices that do not 
discriminate against people from other provinces (excluding reasonable 
residency requirements for the receipt of publicly provided social services). 
This does not limit government’s right to implement any law, program or 
activity aiming to improve conditions of the disadvantaged in a province where 
the rate of employment is lower than the national employment rate. For 
example, a law which required preference in employment in a particular 
industry to be given to residents of a particular province might be permitted 
even though it discriminates against people from other provinces. 


states that all produce and manufactured goods can pass freely from one 
province to any other. This is commonly interpreted to refer only to 
interprovincial tariff barriers. 


° There are currently more than 300 barriers to interprovincial trade instituted by the 
federal and provincial governments. They include discriminatory government 
procurement practices and policies, marketing boards, subsidies, technical standards 
relating to health and safety, and professional standards. Industries especially affected 
by such barriers include breweries, agriculture and food, trucking and 
telecommunications. 
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The impact of such trade barriers has been discussed at least since the federal Rowell- 
Sirois commission report of 1940. In this ongoing debate, the argument that barriers 
lead to uneconomic industries and distortions in the national economy is countered by 
the contention that provinces must be able to bolster their local economies and 
regulate key industries for the benefit of their citizens. 


In 1985, the Royal Commission on the Economic Union and Development Prospects 
for Canada (Macdonald Commission) proposed establishing a national Code of 
Economic Conduct to spell out policies that would strengthen the economic union, and 
a federal-provincial Council of Ministers for Economic Development to implement it. 
As part of this project, provincial governments would be asked to justify existing 
barriers, and then each barrier would be considered in this context. The Commission 
did not see major reform to the Constitution or national institutions as the way to 
achieve such change. Since then, several academics and business groups have called 
for the reduction or elimination of interprovincial barriers as a means to making 
Canadian industry more efficient and globally competitive. 


International trade agreements, such as the General Agreement on Tariffs and Trade 
(GATT) and the Canada-U.S. Free Trade Agreement, have already obliged the federal 
government to change discriminatory practices in its jurisdiction; for example, to 
comply with both GATT and the FTA, it must allow non-Canadian suppliers to bid on 
most federal government contracts above a certain value. 


The Constitution Act, 1982 commits Parliament and provincial legislatures, and their 
respective governments, to promote equal opportunities for the well-being of 
Canadians, further economic development to reduce disparities in opportunities, and 
provide essential public services of reasonable quality to all Canadians. 


The act also commits Parliament and the federal government to the principle of 
making equalization payments to ensure provinces have sufficient revenue to provide 
reasonably comparable levels of services at reasonably comparable levels of taxation. 


The September 1991 federal proposals include measures to strengthen the economic 
union: 


entrenching in the Constitution the four so-called economic freedoms (free flow 
of persons, goods, services and capital), effective July 1, 1995; 


. providing Parliament with the constitutional authority to make laws affecting 
the efficient functioning of the economic union, subject to a specified degree of 
provincial approval and with provisions for opting out by dissenting provinces; 
and 


the federal government, with provincial consultation, will develop guidelines to 
improve coordination of fiscal policies and their harmonization with Canada’s 
monetary policy, with the same approval and opting-out provisions as above. 
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° The federal government proposes to clearly define the Bank of Canada’s mandate and 
to consult provincial and territorial governments on appointments to the Board and 
regional panels. 


° The proposals also include the entrenchment of a Council of the Federation, composed 
of federal, provincial and territorial representatives, to decide on issues relating to 
intergovernmental coordination and harmonization of fiscal policy, and use of the 
federal spending power. 


Where do we want to go? 


DISCUSSION QUESTIONS 


To what extent should the existing economic union of 
Canada be better addressed or strengthened in the 
Constitution? 


In particular, does the existing distribution of 
taxation, spending and regulatory powers adequately 
respond to current economic realities? Should control 
of the economy be more decentralized or less? If so, 
in what areas? 


How should the differing priorities of local economies 
be accommodated in developing national economic 
policy? Should the provinces or regions have a role in 
negotiating international trade agreements? Should 
the provinces have a greater say in national economic 
institutions - for example, the Bank of Canada? 


Are there too many restrictions on the mobility of 
capital, goods, labour and services between the 
provinces? How should this problem be addressed? 


How do we get there? 


What actions or changes are required to address your 
proposals for constitutional change with respect to the 
economy? 
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WORKSHOP THEME: QUEBEC’S FUTURE IN CANADA 


Where are we? 
BACKGROUND: 
General 


When Canada’s Constitution was repatriated in 1982 Quebec stood alone in opposition. 
Premier Réné Lévesque had refused in November 1981 to join the nine other premiers and 
the Prime Minister in agreeing on a package of amendments that eventually became the 
Constitution Act, 1982. After the document became law, Quebec sought to challenge it in 
court, arguing it had a traditional veto over constitutional amendments. The Supreme Court 
of Canada ultimately denied Quebec had any veto in law. Later, the Quebec government 
used the new "notwithstanding clause" to declare all existing and new provincial statutes 
beyond the purview of the Charter of Rights, ss. 2 and 7-15. 


In 1986, with new governments in both Quebec City and Ottawa, Premier Robert Bourassa 
announced Quebec would accept the Constitution Act, 1982 if five conditions were met. 
These were: (1) Quebec be recognized as a distinct society; (2) the provinces be given a 
larger role in immigration; (3) a provincial role be established in appointments to the Supreme 
Court of Canada; (4) limitations be placed on federal spending powers; and (5) Quebec be 
given a veto on future constitutional amendments. 


The Meech Lake Constitutional Accord, concluded in June 1987, addressed all five points. 
However, one point -- declaring Quebec a distinct society and affirming the role of its 
government in preserving and promoting its distinct character -- emerged as a major hurdle 
when the premiers sought to ratify the agreement in the following three years. Although the 
distinct society clause did not, arguably, involve any distribution of powers, it did suggest to 
some Canadians that Quebec was to be treated differently and therefore unequally. When the 
Quebec National Assembly again used the notwithstanding clause to enact its controversial 
sign law, Bill 178, after the Supreme Court of Canada had ruled certain sections of its 
predecessor unconstitutional in December 1988, this interpretation became more widespread in 
the rest of Canada. 


On June 23, 1990, the Meech Lake Accord expired after it failed to receive ratification by al! 
provinces. Among the key factors contributing to its demise were the distinct society clause 
and discontent about perceived special treatment for Quebec, the apparent hurried and closed- 
door negotiation process, and concern that aboriginal nghts had not been addressed in the 
agreement. 


Immediately afterwards, Quebec Premier Bourassa announced his province would boycott all 
future constitutional talks, and negotiate only on a bilateral basis with the federal government. 
In the meantime, Quebec would reconsider its constitutional future. Nine months later, in 
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March 1991, a commission of the National Assembly submitted a report calling for Quebec to 
hold a referendum on full sovereignty by late October 1992. The National Assembly passed 
an Act to this effect later in the spring. 


Distinct Society 


The Quebec Act of 1774 permitted Quebec to retain the Roman Catholic religion and 
French civil code, thus beginning its history of distinct treatment within British North 
America. 


Some sections of the Constitution that provide for or permit some degree of 
distinctness for Quebec are: Constitution Act, 1867, ss. 23(6), 93(2), 94 and 129, 133 
and Constitution Act, 1982, ss. 23 and 59(2). Some of the ways in which the 
Constitution treats Quebec in a unique way are: 


the property or residency qualifications to be a Senator; 


the protection of the educational rights of denominational minorities has 
particular, but not exclusive, application in Quebec; 


the right of Quebec to retain its civil code; 


the provision that either English or French may be used in the federal 
Parliament, the Quebec legislature, and in any federal or Quebec court. Official 
records in Parliament and the Quebec legislature, and legislation from either 
level of government must be in both languages. 


the Constitution Act, 1982 provides for special application in Quebec of some 
aspects of minority language education rights. Specifically, the Act guarantees 
to parents whose first language (learned and understood) is that of the English 
or French linguistic minority of the province they reside in the right to have 
their children receive their primary and secondary education in that language. 
This guarantee applies in the rest of Canada but will only apply in Quebec 
once its application is authorized by either the legislature or government of 
Quebec. Neither the Quebec National Assembly nor the Quebec government 
has yet done so. 


There are a number of non-constitutional ways in which Quebec is treated or acts 
differently than other provinces: 


by federal statute Quebec is guaranteed three members of the Supreme Court of 
Canada; 


Quebec is the only province which controls its own contributory retirement 
pension plan (all other citizens are covered by the Canada Pension Plan, 
although any province could adopt a plan similar to Quebec’s); 
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Quebec is the only province which collects its own individual income tax. 


The Meech Lake Accord (1987) proposed that the Constitution be amended to provide 
that it be interpreted in a manner consistent with the duality of French and English as 
a fundamental characteristic of Canada and the recognition that Quebec constitutes a 
distinct society within Canada. (For a more detailed statement of this aspect of the 
Accord see the Background Theme Paper for the "Fundamental Characteristics and 
Values of Canada” workshop). 


However, the Accord provided that this amendment was not to affect ss. 25 or 27 of 
the Charter. These sections provide that the Charter is not to infringe on any 
aboriginal, treaty or other rights or freedoms enjoyed by aboriginal peoples, and that 
the Charter shall be interpreted in a manner consistent with the preservation and 
enhancement of Canada’s multicultural heritage. 


Federal institutions such as Parliament and the courts have been officially bilingual 
since 1867. In the 1960s and ’70s, the federal government initiated a program to 
encourage bilingualism throughout the federal public service, with a view to provide 
service to the public in both French and English. This program, which included 
government-sponsored training programs and incentive bonuses, has affected hiring 
and promotion criteria across federal ministries. It has drawn both praise and criticism 
from the public. However, bilingualism seems to be more of an issue outside Quebec 
than within the province; the program does not appear to have lessened the province’s 
continued determination to be recognized as a distinct society. 


The Government of Canada has proposed restricting the use of the notwithstanding 
Clause in the Charter (section 33) by requiring a vote of 60% of the members of 
Parliament or the provincial legislature involved. 


It has also proposed that the Charter be interpreted in a manner consistent with the 
preservation and promotion of Quebec as a distinct society, and with the preservation 
of Canada’s linguistic duality. An amendment to this effect would also define 
“distinct society" as including a French-speaking majority, a unique culture and a civil 
law tradition. 


The federal proposals include a "Canada Clause" acknowledging the fundamental 
values and characteristics of Canada: its list of fourteen values and characteristics 
includes the responsibility of governments to preserve Canada’s two linguistic 
communities, and the special responsibility of Quebec in relation to its distinct society. 


Division of Powers 


(For a fuller discussion of this issue, see Background Theme Paper for the "Division of 
Powers" workshop). 


Legislative power is divided between Parliament and the provincial legislatures. The 
division of legislative power is set out in Part VI of the Constitution Act, 1867 (ss. 91- 
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95). At present all governmental powers are divided between the federal and 
provincial levels of government. The Act also allows for overlapping powers, where 
there is no clear conflict between them; if a conflict exists, federal authority is 
paramount. 


If a matter does not fall within one of the Classes of Subject set out in ss. 91-95, then 
it comes within the federal power to make laws for the peace, order, and good 
government of Canada. This "residuary power" ensures that the distribution of power 
is exhaustive. 


Areas of authority cannot be directly transferred between the federal and provincial 
governments. 


Federal-provincial agreements enable governments to coordinate programs which 
involve areas within the authority of both levels of government, such as shared-cost 
programs and immigration. 


Shared-cost programs operate on the basis that the federal government decides on the 
program and then proposes it to the provinces as a joint venture in which the cost of 
the program is split. Funds are transferred to the provinces to be used for this 
purpose. A province can "opt out” of the program but will not receive the federal 
funds targeted for the program unless it agrees to continue an existing program or 
establish a comparable new one. A decision not to participate at all therefore denies 
provinces federal tax dollars. 


The federal government makes "equalization payments” to the poorer provinces 
(Newfoundland, Prince Edward Island, Nova Scotia, New Brunswick, Quebec, 
Manitoba and Saskatchewan) to “ensure that provincial governments have sufficient 
revenues to provide reasonably comparable levels of public services at reasonably 
comparable levels of taxation." The federal government’s commitment to this 
principle is now stated in s. 36 of the Constitution Act, 1982. 


The federal proposals address other issues raised by Quebec prior to the signing of the 
Meech Lake Accord by 


proposing an amendment regarding the role of provinces and territories in 
Supreme Court appointments; 


agreeing to proceed with the constitutional amending formula specified in 
Meech Lake subject to certain conditions and qualifications (see Background 
Theme Paper for the "Process of Constitutional Reform" workshop); 


committing to negotiate immigration agreements with any province, and to 
constitutionalize existing and new agreements; and 
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proposing to restrict federal spending powers through an entrenched 
commitment not to introduce new national shared-cost programs or conditional 
transfers in areas of exclusive provincial jurisdiction without a specified degree 
of provincial approval. Provinces which choose not to participate would 
receive reasonable compensation if they establish programs which meet the 
objectives of the new Canada-wide program. 


° The federal proposals also include a commitment to negotiate agreements on the role 
of each level of government with respect to culture, and, where appropriate, to 
constitutionalize such agreements. 


Quebec Sovereignty 


. In the Constitution, there is no provision for one province to withdraw from 
Confederation. Some legal experts say such a provision could be added through 
amendment. It has been argued that the participation of the Prime Minister and other 
national party leaders in the 1980 Quebec referendum campaign implied recognition of 
that province’s right to secede. 


Where do we want to go? 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


DISTINCT SOCIETY 
In what ways is Quebec a distinct society? 


Should Quebec’s distinctness be recognized in the 
Constitution? If so, how? 


In particular, should this distinctness be recognized as 
a fundamental characteristic of Canada in a "Canada 
Clause" in the Constitution? 


How should the rights of linguistic minorities in 
Quebec and across the country be protected? Are the 
existing constitutional guarantees adequate? 


DIVISION OF POWERS 


What additional powers would it be appropriate for 
Quebec to exercise? 


Should other provinces also be able to exercise some 
or all of these powers? 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


How do we get there? 
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If all provinces are able to exercise all additional 
powers allocated to Quebec, should provinces be able 


to "delegate back" certain powers and responsibilities 
to the federal government? 


QUEBEC SOVEREIGNTY 


Should provinces have the right to secede from 
Canada? 


What should be the process for seceding? 


What actions or changes are required to address your 
proposals concerning Quebec’s Future in Canada? 
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WORKSHOP THEME: DIVISION OF POWERS 


Where are we? 


BACKGROUND: 
° Legislative power is divided between Parliament and the Provincial Legislatures. 
° The distribution of legislative power is set out in Part VI of the Constitution Act, 1867 


(ss. 91-95). Parliament has the power to make laws in relation to all matters coming 
within the Classes of Subject set out in ss. 91, 93(4) and 94, and the Provincial 
Legislatures those matters set out in ss. 92, 92A(1) and 93(1)-(3). Both levels of 
government have the power to make laws in relation to those matters set out in ss. 
92A(2)(4), 94A and 95 ("concurrent" powers). 


° If a matter does not fall within one of the Classes of Subject set out in ss. 91-95, then 
it comes within the federal power to make laws for the peace, order, and good 
government of Canada. This "residuary power" ensures that the distribution of power 
is exhaustive. 


° Parliament has the power to assume jurisdiction over a local work (ie. a railway, 
bridge, oil refinery, etc., within a province) by declaring the work to be for the general 
advantage of Canada. This power, generally referred to as the "federal declaratory 
power," has not been exercised in the past thirty years. 


° The Classes of Subject are phrased in very general terms, with the result that 
categories can appear to overlap. For example, the federal "trade and commerce" 
power (s. 91(2)) would appear to include international, interprovincial, and local trade 
and commerce. However, the provincial power to regulate "property and civil rights" 
(s. 92(13)) would also appear to include local trade and commerce. To preserve the 
exclusivity of the respective levels of government in instances of such potential 
overlap, the courts have interpreted the Classes of Subject involved narrowly, so that 
in this example the courts have decided that international and interprovincial trade and 
commerce are within the federal power, and local trade and commerce within the 
provincial power. 


° The allocation of subject matter exclusively to one level of government does not, 
however, prevent the existence of overlapping (and valid) federal and provincial laws. 
In particular, overlapping laws can arise and are permissible in the following 


circumstances: 

° where the federal and provincial governments have a concurrent power to make 
laws; 

° where legislation relates to two different matters, one falling within the 


provincial sphere and the other the federal. For example, highway traffic 
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offenses could be seen to relate to conduct on the roads, a matter relating to the 
provincial power to regulate property and civil rights (s. 92(13)). However, 
they could also be characterized as being a matter within the federal power to 
regulate criminal law (s. 91(27)). In these cases the legislation is said to have 
a "double aspect" in which case both levels of government have authority to 
pass the legislation; 


° where legislation which is primarily viewed as relating to a matter within the 
authority of one level of government incidentally regulates a matter within the 
authority of the other level of government. For instance, the issue of child 
custody may be regulated incidentally under the federal divorce power (s. 
91(26)), although custody is otherwise a matter coming within property and 
civil rights in a province (s. 92(13)). 


As indicated, overlapping laws are permitted. However, in the event of a clear 
conflict between them, the federal law is paramount. This means that the provincial 
law will be rendered inoperative to the extent of the conflict. This is known as the 
doctrine of "federal paramountcy." 


Areas of authority cannot be directly transferred between the federal and previncial 
governments. 


Provincial governments have the power to regulate municipalities and the federal 
government has the power to regulate the two territories. 


Federal-provincial agreements enable governments to coordinate programs which 
involve areas within the authority of both levels of government, such as shared-cost 
programs and immigration. 


Shared-cost programs operate on the basis that the federal government decides on the 
program then proposes it to the provinces as a joint venture in which the cost of the 
program is split. Funds are transferred to the provinces to be used for this purpose. A 
province can opt-out but will not receive the federal funds targeted for the program 
unless it agrees to continue an existing program or establish a comparable new one. A 
decision not to participate at all therefore denies provinces federal tax dollars. 


There are a variety of shared-cost programs. Four of the most important are: the post- 
secondary education program; the Canada Assistance Plan, which provides income 
security; the hospital insurance program; and the medical care program. Each of these 
relates to an area of provincial power - education, welfare and health. The power of 
the federal government to enter these agreements arises from its power to spend the 
money raised through its taxes, referred to as the "spending power,” a power which 
although not expressed in the Constitution is said to be implicit. 


The federal government makes "equalization payments" to the poorer provinces 
(Newfoundland, Prince Edward Island, Nova Scotia, New Brunswick, Quebec, 
Manitoba and Saskatchewan) to “ensure that provincial governments have sufficient 
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revenues to provide reasonably comparable levels of public services at reasonably 
comparable levels of taxation." The federal government’s commitment to this 
principle is now stated in s. 36 of the Constitution Act, 1982. 


° The September 1991 federal proposals make recommendations which would affect the 
division or exercise of powers in the following areas: labour market training, 
immigration, culture, broadcasting, residual or unassigned matters, and the federal 
declaratory power. In addition, the Government of Canada is prepared to recognize 
the exclusive jurisdiction of the provinces, and to discuss how best to exercise its own 
responsibilities, in the following areas: tourism, forestry, mining, recreation, housing 
and municipal/urban affairs. 


° The federal proposals also recommend that: 


the Parliament of Canada be given the power to make laws in relation to the 
efficient functioning of the economic union, including the development of 
guidelines to improve the coordination of fiscal policies and their 
harmonization with Canada’s monetary policy; 


the Constitution be amended to provide for the delegation of legislative powers 
between Parliament and one or more of the provincial legislatures; 


there be a review of government programs and services to determine which 
level of government can best deliver them (a number of areas for initial 
consideration are specified); and 


a specified degree of provincial approval be required for the creation of new 
Canada-wide shared-cost programs and conditional transfers in areas of 
exclusive provincial jurisdiction (this requirement would be entrenched in the 
Constitution). Provinces which choose not to participate would receive 
reasonable compensation if they establish programs which meet the objectives 
of the new Canada-wide program. 


(See also Background Theme Paper for the "Quebec’s Future in Canada" workshop). 
Where do we want to go? 


DISCUSSION TOPIC: ROLES OF DIFFERENT LEVELS OF 
GOVERNMENTS 


DISCUSSION QUESTIONS: Do you favour a strong central government or a more 
decentralized Canada? 


What are the areas in which the federal government 
should play a leading role? The provinces? 
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Should other levels of government - for example, the 
territories and municipalities - have the powers they 
exercise constitutionally entrenched? Should the 
territories and municipalities have additional powers? 
Should the territories have provincial status? 


DISCUSSION TOPIC: REGIONAL DISTINCTIVENESS 
DISCUSSION QUESTIONS: Is it important that all provinces exercise the same 
powers? 


Should the division of powers be made more flexible, 
possibly by permitting the federal government and 
provincial governments to delegate powers to each 
other? 


DISCUSSION TOPIC: NATIONAL STANDARDS 
DISCUSSION QUESTIONS: Is it important that national standards in certain areas 
-for example, health, education and welfare - be 


maintained? 


How should this be ensured? 


How do we get there? 


What actions or changes are required to address your 
proposals concerning the division of powers? 
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WORKSHOP THEME: NATIONAL INSTITUTIONS AND 
THE POLITICAL SYSTEM 
Where are we? 
BACKGROUND: 
The Senate 


° Some of the provisions of the Constitution Act, 1867 which concern the Senate are ss. 
17, 21-24, and 26-36. 


° The original purposes of the Senate included the protection and representation of 
regional interests in national decision-making and to serve as a counterweight to the 
popularly-elected House of Commons - the "sober second thought" role. 


° Appointments to the Senate are made by the Governor General, who in practice acts 
solely on the advice of the federal Cabinet. The Senate has a normal membership of 
104 Senators. For the purposes of representation in the Senate, Canada is deemed to 
consist of "Four Divisions," each with equal representation. The "Four Divisions" and 
the allocation of Senators to each are: 


Ontario - 24; 
Quebec - 24; 


the Maritime Provinces (Nova Scotia and New Brunswick) and Prince Edward 
Island - 24 (ten each for Nova Scotia and New Brunswick, and four for Prince 
Edward Island); and 


the Western Provinces (Manitoba, British Columbia, Saskatchewan, and 
Alberta) -24 (six each). 


Newfoundland, which is not part of a "Division," has six Senators, and the territories 
have one each. There is provision in the Constitution for the addition of four or eight 
Senators to be drawn equally from the four "Divisions." This power was exercised for 
the first time in September 1990. 


° The powers of the Senate are the same as the House of Commons, except that money 
bills must be introduced in the House of Commons (Constitution Act, 1867, s. 53) and 
while any constitutional amendment must be authorized by the House of Commons, 
the Senate has only a suspensive veto with regards to most constitutional amendments 
(for at most 180 days) (Constitution Act, 1982, ss. 38, 41-44, 46-47). 


° Although no bill can become law without the approval of both Houses, because the 
members of the Senate are appointed, they in fact rarely reject government bills. 


2) 


° Under the September 1991 federal proposals, there would be an elected Senate with 
much more equitable provincial and territorial representation than at present. In 
addition, aboriginal peoples would be guaranteed representation. The House of 
Commons, however, would remain the primary legislative body; thus, as is currently 
the case, the Senate would not be a confidence chamber in which legislative defeat 
would lead to the resignation of the government. The approval of both the Senate and 
the House of Commons would still be required for measures to become law, but 
subject to two exceptions: (1) on matters of national importance, such as national 
defence and international issues, the Senate would have a six-month suspensive veto 
only; and (2) the Senate would have no legislative role in relation to appropriation 
bills and measures to raise funds. The proposals would also give the Senate the power 
to ratify appointments to certain national institutions, regulatory boards and agencies. 
A further reform would see the application of special voting rules for matters of 
language and culture. 


The Supreme Court of Canada 


° The existence, composition and jurisdiction of the Supreme Court of Canada are not 
entrenched in the Constitution. 


° The Supreme Court of Canada is established by statute (the Supreme Court Act) 
pursuant to the power of the federal Parliament in s. 101 of the Constitution Act, 1867 
"to provide for the constitution, maintenance, and organization of a general court of 
appeal for Canada." Therefore, the federal Parliament has the sole power to regulate 
the Court. 


° The Supreme Court Act provides that the Court is to be comprised of nine judges, 
three of whom must be from Quebec. By convention the composition of the Court has 
followed a particular regional makeup: three judges from each of Quebec and Ontario, 
two from the Western provinces and one from the Atlantic provinces. Also by 
convention, the Chief Justiceship has usually alternated between French-speaking and 
English-speaking incumbents. 


° The judges of the Court are appointed by the Governor in Council (the federal 
Cabinet) on the recommendation of the Prime Minister, in the case of the Chief 
Justice, and on the recommendation of the federal Minister of Justice in the case of all 
of the other judges of the Court. In practice, there is confidential consultation with the 
organized bar as to possible appointees. 


° Appointments are not subject to review or ratification by the Senate, the House of 
Commons or a legislative committee. There is no public scrutiny of appointments. 


° The provinces have no role in the selection of judges, and are not, in practice, 
consulted before an appointment is made. 
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. The function of the Court is to "have, hold and exercise an appellate, civil and 
criminal jurisdiction within and throughout Canada." It determines cases which 
concern both federal and provincial laws, and provides advisory opinions on questions 
of law or fact referred to it by the federal government (the provinces can seek 
advisory opinions from their provincial courts of appeal, whose decisions could then 
be appealed to the Supreme Court of Canada). 


° Two of the primary responsibilities of the Court are as follows: to determine whether 
legislation comes within the authority of the government which has enacted it, a 
question concerning the division of legislative powers; and to determine whether 
legislation complies with the Charter of Rights and Freedoms. If the legislation either 
does not come within the authority of the body enacting it, or if it violates the Charter 
of Rights and Freedoms, then the Court will declare it invalid and the legislation will 
therefore be of no force or effect. 


° Under the recent federal proposals, there would be a constitutional amendment to 
provide a provincial and territorial role in Supreme Court appointments. The federal 
government would appoint "acceptable" individuals from lists of nominees submitted 
by provincial and territorial governments. In addition, the federal government would 
be prepared to proceed with the constitutional entrenchment of the Supreme Court and 
its composition if it were found desirable to proceed with any unanimity items in the 
final package. (This kind of amendment would require the unanimous consent of 
Parliament and the ten provincial legislatures.) 


The Electoral System and the Political Process 


° Some of the provisions of the Constitution which concern the electoral system and the 
political process are ss. 17, 37-41, 44-57, 69-80, and 82-88 of the Constitution Act, 
1867, and ss. 3-5 of the Charter of Rights and Freedoms. 


° The House of Commons and the Legislatures of the provinces are elected on the basis 
of universal adult suffrage. Elections must be held at least every five years. 


° Members of the House of Commons are elected in territorially based constituencies. 
The winning candidate is the one who receives the most votes. This is known as the 
"first past the post" or plurality electoral system. 


° Critics of the "first past the post" system point out that it usually results in a 
government elected with only a minority of support from the electorate. This is 
because candidates need only a plurality of votes to win, not a majority. In the last 50 
years, only two governments have been elected with the support of 50% or more of 
the votes (the Diefenbaker and Mulroney governments in 1958 and 1984, 
respectively). 
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The "first past the post" system also has a tendency to under-represent minority 
parties, since the votes they attract in constituencies they do not win are not translated 
into seats. 


One alternative electoral system would be a system based on proportional 
representation. The objective of such a system is to ensure that the distribution of 
seats in the legislature reflects as closely as possible the support candidates and parties 
receive in the election. The most common form is "list" proportional representation. 
Voters vote for a party rather than an individual, and members of the legislature are 
selected from national or regional party lists of candidates in numbers proportional to 
their party’s vote. If a party receives 60% of the vote it is entitled to 60% of the 
seats: if this is the equivalent of 20 seats in the legislature, the top 20 names on the 
party list are elected. 


There are 295 seats in the House of Commons at present (Constitution Act, 1867, s. 
37). The number of seats is to be readjusted on the completion of each decennial 
census according to the electoral formula set out in s. 51 of the Act, and subject to the 
requirements that every province is entitled to at least as many MPs as Senators (s. 
51A) and that the proportionate representation of the provinces is not disturbed (s. 52). 
The requirement of proportionate representation ensures that the smaller provinces are 
guaranteed a certain number of seats vis-a-vis the larger provinces, regardless of 
population shifts. 


The present electoral formula was enacted by the Constitution Act, 1985 
(Representation). As applied for the purposes of the 1988 election, the election 
formula operated as follows: Canada’s population was divided by 279 (the existing 
number of seats allocated to the provinces), giving an electoral quotient. The 
population of each province was then divided by this quotient, giving the number of 
seats in each province. These results were then adjusted by applying "grandfather" 
and "senatorial" clauses, which guarantee that no province would have fewer seats 
than it had on the date the Act came into force (March 6, 1986) and no province 
would have fewer MPs than it had senators, respectively. In addition to the seats 
allocated to the provinces through this formula, two seats were allocated for the 
Northwest Territories and one for the Yukon. As indicated, this system produced a 
House of 295 Members for the 1988 election. 


The most important convention governing the operation of political parties in the 
House of Commons is party discipline. This ensures that MPs vote on legislation as 
their leaders direct. Stable government depends on party discipline, for a government 
cannot remain in office unless it can survive non-confidence motions moved by the 
opposition. On the other hand, it is often argued that party discipline stifles the 
creativity of backbenchers, and prevents them from representing their constituents 
adequately. 


Under the recent federal proposals, the Government of Canada commits itself to a 
process of parliamentary reform to give individual MPs more free votes and to reduce 
the application of votes of confidence. 
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° The electoral districts in Ontario are determined by statute (Representation Act, 1986) 
of the provincial Legislature. At present the Legislative Assembly of Ontario consists 
of 130 members, one for each district. 


Where do we want to go? 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


THE SENATE 

Should the Senate be reformed or abolished? 

If reformed, what purposes should the Senate serve? 
How should Senators be selected? 


How should the provinces and territories be 
represented in the Senate? Are there other ways in 
which the Senate should be made more 
representative? 


What powers should the Senate exercise? 


THE SUPREME COURT OF CANADA 


Is the present representation of the regions on the 
Court adequate? Are there other ways in which the 
Court should be made more representative? 


Should the provinces have some control over the 
appointment of judges to the Supreme Court of 
Canada? 


Should the process of appointment to the Supreme 
Court of Canada be more open? Are there other 
ways in which the process of appointment could be 
improved? 


THE ELECTORAL SYSTEM AND THE 
POLITICAL PROCESS 


Should the electoral system for the House of 
Commons and the provincial Legislatures be 
reformed? For example, should there be some type of 
proportional representation? 


How do we get there? 
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Should the public have greater access to participation 
in the political process on an ongoing basis? What 
form should this take? 


What actions or changes are required to address your 
proposals concerning national institutions and the 
political system? 
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WORKSHOP THEME: PROCESS OF CONSTITUTIONAL REFORM 


Where are we? 
BACKGROUND: 


° The procedures for amending the Constitution are set out in Part V of the Constitution 
Act, 1982 (ss. 38-49). 


° Amendments may be initiated by either the Senate, House of Commons or the 
Legislative Assembly of one of the provinces. Private citizens cannot initiate 
constitutional amendments. 


° The Constitution does not provide for any particular process for negotiating 
constitutional amendments. It also does not require public hearings with respect to 
constitutional amendments which are proposed. 


° A referendum is the principle or practice of submitting to popular vote a measure 
passed or proposed by a legislative body or by popular initiative. A referendum could 
be used to simply solicit the public’s views on proposals under consideration, or it 
could be used as a requirement for enacting a constitutional amendment. There is no 
legal requirement or provision in the Constitution for referenda with respect to 
constitutional amendments. 


° The general idea of a constituent assembly is one in which a group of individuals, 
selected to represent the interests of the population at large, are convened to either 
consider or develop constitutional proposals. The group of individuals could be 
representative in the sense of being selected or elected by the public to participate in 
the assembly, or they could consist of elected representatives. Given the federal 
nature of Canada, "delegates" could be selected or elected on a provincial or regional 
basis. There is no legal requirement or provision in the Constitution for convening a 
constituent assembly with respect to constitutional amendments. 


° The amending procedures generally set out how the Constitution may be amended, 
with a particular focus on who must approve a particular amendment. The procedure 
varies depending on the provision of the Constitution concerned. In total, there are 
five different amending formulas which operate and apply as follows: 


The General Amending Formula: Parliament and Seven Provinces. This 
formula (known as the 7/50 formula) requires the consent of Parliament and 


two-thirds of the provinces (ie. at least 7), representing at least 50% of the 
population of all the provinces. It is the general amending formula in the sense 
that it applies to all amendments not provided for specifically in the other 
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amending formulas. The general formula covers, for example, most aspects of 
the division of powers and the Charter of Rights. In addition, the general 
formula applies to amendments concerning the following matters: 


the principle of proportionate representation of the provinces in the 
House of Commons; 


the powers of the Senate, method of selecting Senators, the number of 
Senators each province is afforded, and residence qualifications for 
Senators; 


the Supreme Court of Canada, other than its composition (which 
requires unanimous consent); 


the extension of existing provinces into territories; and 


the establishment of new provinces. 


Parliament and All Provinces. The amendments covered by the second 
formula require the consent of Parliament and all of the provinces. The 
provisions covered by this formula concern the following matters: 


the office of the Queen or her representatives in Canada; 


the right of a province to a number of members in the House of 
Commons not less than the number of Senators to which the province 
was entitled at the time this provision came into force (April 17, 1982); 


the use of English or French; 
the composition of the Supreme Court of Canada; and 
any amendment to the amending procedures. 


Parliament and Affected Province(s). Amendments which concer a provision 
that applies to one or more, but not all provinces, require the consent of 
Parliament and the provincial legislature(s) affected by the amendment. In 
particular, this formula applies to any amendments which involve alterations to 
the boundaries between provinces, and any amendment which relates to the use 
of English or French within a province. 


Note: Under the three amending formulas described above, the Senate has a 
suspensive veto, whereby it can delay passage of an amendment by 180 days and 
require the House of Commons to repass it. However, it cannot kill the resolution, as 
it can with bills. 
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Parliament Alone. Subject to certain exceptions, amendments which concern 
provisions of the Constitution that relate to the executive government of 
Canada or to the Senate and House of Commons may be made unilaterally by 
Parliament by ordinary legislation; 


Provinces Alone. Subject to certain exceptions, amendments which concern 
the constitution of a province may be made by the legislature of that province. 


A province may opt out of any amendment that diminishes its legislative powers, 
proprietary rights or any other rights or privileges of the legislature or government of 
that province, and to which the "general amending formula" applies (except for those 
specific matters set out under the general formula above). To do this a province must 
formally dissent from the amendment. If a province opts out of an amendment which 
transfers provincial powers to Parliament relating to education or other cultural 
matters, reasonable compensation must be provided by Canada. 


Once the requisite bodies (as set out above) have passed resolutions authorizing an 
amendment, the formal act of amendment is accomplished by proclamation issued by 
the Governor General (except in the cases of Parliament or the provinces acting alone 
where this is not required). With respect to matters covered by the general amending 
formula, the proclamation (and therefore the passage of the resolutions) must be made 
within three years from the adoption of the resolution initiating the amendment 
procedure (s. 39(2)). It cannot be made within the first year, unless all of the 
provinces have responded by expressly adopting either a resolution approving or 
dissenting from the amendment (s. 39(1)). 


The Meech Lake Accord (1987) proposed two changes to the amending formulas: 


the unanimity formula would have applied to a number of additional matters, 
such as Senate reform and the creation of new provinces, which currently fall 
under the general amending formula (the 7/50 formula). These additional 
matters are listed in s. 42 of the Constitution Act, 1982; and 


compensation would have been provided to a province opting out of any 
amendment transferring provincial legislative powers to Parliament. Thus, 
compensation would not have been restricted to transfers of provincial powers 
related to education or other cultural matters. 


Under its September 1991 proposals, the federal government would be prepared to 
proceed with the changes to the amending formulas as specified in the Meech Lake 
Accord "if a consensus on this matter were to develop." However, provincehood for 
the territories would continue to fall under the general amending formula. Before the 
federal government moved ahead with these changes, a further condition would have 
to be satisfied. It would have to be found "desirable" to proceed ultimately with any 
items requiring unanimous consent, such as entrenching the composition of the 
Supreme Court, in the final package. 
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° The September proposals also expressed a commitment to ensuring that aboriginal 
peoples participate in the current constitutional deliberations. 


Where do we want to go? 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


DISCUSSION TOPIC: 


DISCUSSION QUESTIONS: 


How do we get there? 


DEVELOPMENT OF CONSTITUTIONAL 
AMENDMENTS 


In what ways should the public be involved in the 
process of amending the Constitution? 


In particular, what role should public hearings or a 
constituent assembly play in developing or 
commenting on constitutional proposals? How should 
they be organized? 


Are there particular groups or interests that should be 
represented in negotiations - for example, aboriginal 
peoples or women? How should this be ensured? 


What role should First Ministers’ Conferences play in 
the reform process? 


APPROVAL OF AMENDMENTS 


Whose approval should be required for constitutional 
amendments? 


Are there particular amendments to the Constitution 
which should require unanimous approval of all the 
provinces? 


Should a province have the right to opt out of a 
constitutional amendment? When? When should 
compensation be provided? 


What role should the public play in the approval of 
constitutional amendments? For example, what role 
should referenda or constituent assemblies play? 


What action or changes are required to address your 
proposals for the process of constitutional reform? 
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